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1» R E F A C E, 



After having, for such a length of tinie, 
discontinued the office of Reporter, some 
account may be necessary why I again 
appear, and send the following Number of 
Nisi Prins Repotts into the world, particu- 
larly when my successor has so ably per- 
formed that task. I am not resuming the 
office* The following number will be found, 
with the exception of a few cases, to com- 
mence so far back as the beginning of the 
year 1806, and to fill up the interval be* 
tween the conclusion of my fifth volume 
and the period when Mr. Campbell com- 
menced his Reports. In the year 1807, in 
consequence of a severe nervous illness, I 
was forced to relinquish the task of report- 
ing; and on my recovery I found myself 
incapable of taking notes with that correct- 
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ness which was requisite to give them to the 
world as accurate Reports of what fell from 
the learned Judges by whom the points 
were decided. I therefore relinquished every 
further intention of reporting generally on 
my former plan. From that period I have, 
However, with little exception, taken Kotes 
of Cases only in which I was myself of 
Counsel, and for the accuracy of which I 
could answer. From the collection, there- 
fore, of three years previous to the time 1 
have mentioned, this Number of Nisi Pritis 
lieporfs IS formed J together with those subse- 
quent Cases in which I was personally con- 
cerned, and which accounts for the frequent 
recurrence of mj? name as Counsel in them. 
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HltART TERM, *6 GEORGE III. 

CITTINGS AFTER TERM AT WESTMINSTER. 

• »' V ■ tr " ■ '.fi ■■ u"' . M ii ■ I '. ' il l. ' I ■ .1 ■ 

MeAZCAN V^ PeAHSALL. Fc*. i«,i«o«. 

rTHHIS was an action of Debt on Statute, to recover a person cany- 
' -*^ the amount of several penakies given by Stat, as a trustee only 

^ -ra- r\ r r ii • for children 011- 

13 and 14 Cha. U. c. 15. sea. 2. for following the ly; is not liable 
trade of a alk throwster, without having served of the statute, 

... for carrying oa 

am apprenHcesmp* atndc without 

By that Statute it is enacted: p^ticcshipf^' 

'''^That no person shall, directly or indirectly, 
** use, exercise, continue, or set up the trade 
** or mystery of a srlk throwster, unless such as are 
** or shall be apjHrentices to the said trade^ or have 
' ToJ^.yi. B ' "served 



2 CASES AT NISI PRIUS, 

" served seven years apprenticeship thereto, under 

^* a penalty of 40s. per month." 

The Plaintiff in proof of his case gave in evi- 
dence, That the business of silk throwing was 
carried on at a manufactory of the Defendant at 
Brick^lane, Spitalfields. This fact was proved 
by a witness, who further stated/ That he^ the 
witness, conducted the business, but that the money 
was provided by the Defendant Pearsall^ to whom 
in fact he was servant. 

This was the evidence as to carrying on the trade 
by the Defendant, relied upon by the Plaintiff as 
entitling him to recover. 

Th^ same witness being cross-examined by the De- 
fendant's Counsel, proved, that in fact Mr. Pear sail j 
the Defendant,, was a mere Trustee and Executor 
under the will of one WesU deceased^, to whom in 
bis life-time the business belpnged, and by whom 
it had been carried on ; and that it was, pursuant 
to the direction of West*s will, continued and car- 
ried on by Pearsallj for the benefit of the widow, 
and of a child of fVest% without PearsalVs de- 
riving any benefit or advantage whatever from it 

, to himself. That the profits of the trade and ma- 
nufactory itself were the object of a bill in equity, 
and then depending in Chancery, the Defendant 
here being a party as a Trustee : That the wimess 
managed and directed the whole concern, and that 
he had served a seven year*s apprenticeship to the 
business of silk throwing. 

It was contended for the PlaintiflF, that by the 
words of the act, " no person could carry on tlie 

trade 
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<rade in any way whatever, unless he had served 
to apprenticeship ;" and the act teing,^. that it 
should not be done, ^* directly or indirectly/* y^/ith- 
'Out^any exception whatever ; the mode of carry- 
ing on the business here suggested, could furnish 
no answer to the action. 

F6r the Defendant, the case of Raynard v. 
Chase J 1 Burr. 1, was relied upon, in -which it 
was dedded ; that the statute extended not to cases 
vhere the party charged as liable to the penalty^ 
took upon himself no part of the management of 
the ooitcem, but Was a dormant partner only^ That 
this case was much stronger, for here the Defendant 
ihad no interest in the business, nor derived any ad- 
Vantage from it wha:tever* 

Per Lord Et^LENBOROTJCH. A mere Trustee 
who has the buaness cast on him, and who carries 
it oil, iiot for his own benefit, but in the character 
of Trustee^, who does notassistinthe several opera- 
dons^ or take any part in. the conduct of it, is not 
within the statute. There is here no beneficial carry- 
ing on -of the trade, which only can by possibility sul> 
ject the party to the penalty. The Plaintiff must 
be called^ 

Being pressed to reserve the point, he refused,, 
saying, he had no doubt of the law. 

Park and Copley for the Plaintiff* 

Sir V. Gibbs and Andrews for the DefcA^aiit. 
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Fa.i7,i906. Doe ex dem. Peacock v. Raffan. 
Ac:reeinnicfora J HIS was an acdon of Ejectment for a shed m 

demise for > ' •* 

jrear,thcr«itto Covcnt Garden Market. 

be paid weektvy ' 

mnd to have a The Defendant held it as Tenant to the Plamtiffl 

month's wani« 

inp.it node- , The Plaintiff proved the payment of the rent, 
in payment which was Weekly, and then gave in evidence a 
but which* week's notice to quit, and there rested his case. 
^Sm^!i * GarroWj for the Plaintiff, stating. That the notice 
c!!^te, and*" to quit was Sufficient, as it corresponded with the 
hkl^^fMy. holding, which was weekly, as such was the reser- 
f^^s^o^"" vation of the rent, and was of course evidence 
S^h^thc* of the holding, arid relied on a case of Doe tx dem 
^"^l^ P^^^'Hf V- Hazel, 1 'Esp. N. P. C.94. 
??f *'^*?7's]»» Lord Ellenborough assented to it— consider- 

w a wecKiy tc- 

jMrtce* ^^^* ^^S ^^^ notice as legal, and a reasonable notice to 
f^ quit, and called on the Defendant to enter on his 

defence. 

The defence was. That there had been an agree- 
ment between the parties for the letting of the 
premises. That the agreement was for a letting 
for a year, though with a weekly reservation 
of rent. That the agreement was in writing; 
biit that after it had been engrossed, the lessor of 
Plaintiff refused to execute it, as it would be in- 
consistent with his lease from the Duke of Bedford, 
to whom the ground of Covent Garden belonged, 
and who had leased the shed to him. Inf this agree- 
ment the parties had agreed. That if the Defend- 
ant regularly paid his rent, he should not be put out 
of possession, without four weeks' notice to quit. 

It 



HfLARY TERM, 46 qEORGE HI. 1806. 

It was then contended by the Defendant's counsel, 
on the authority of the case Doe ex dem Rigg v. 
Bdl^ 5 Term Rep. 47 1 , that the Defendant could not 
t)e ousted on a week's notice, but should have had 
the four weeks reserved under the agreement. That 
though the agreement was void, as the lessor had 
not executed it, still it was evidence of, and should 
govern the intention of the parties. 

The agreement was made 27th August, ] 800. 

It was proved. That on the faith of this agree* 
ment the Defendant had laid^out near 200/. in im- 
proving the premises, and that he had regularly 
paid his rent up to the 1 2th of December, on which 
day the notice to quit had been given. The demise 
was laid on the 20th December, being the expira- 
tion of a week from that day. 

The PlaintiflTs coimsel replied. That the agree- 
ment, which had never been executed, could not 
controul the demise, which, from the reservation of 
the rent must be decided to be from week to week, 
upon which holding a sufficient notice to quit had 
been given. 

Lord Ellenborough said, That a week's no- 
tice to quit was certainly sufficient, where the hold- 
ing was weekly ; but the rule of law, as to the lega- 
lity of the notice, was still controulable by the actual 
agreement of the parties. That here an answer had 
been given to the Plaintiflf's case, which relied on the 
presumption ; by shewing an actual agreement as to 
the time of notice to quit ; for whether it was a week- 
ly holding or a yearly holding, four weeks' notice 
was required to qi^it, in case there had been no de- 

B 3 feult. 
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fault in payment of the rent, and it had been proved 
that there had been no d^faa^lt:- the Defendant was, 
therefore entitled to four weeks. jiotice. As to= the 
agreement, it was not evidence further than as shew^. 
ing what were the true terms upon which the partie^^ 
treated, and under which the Defendant took po&?- 
se8sion. , 

The Plaintiff was nonsuitedv < 

Garrow and Morris for Plaintiflf.. 
Wiglejf for Defendant. 



PpB 



• \ 

ifa person cm- This was atf action on the case airaihst the De- 
ploys a trades- , , , ' , . 

man to do any fendant, charging him with having negligently and 
and in the exc'- improperly left open in the public street, or hjgh-i 

cutionofitthe . , , ./ ,. , , t^,. -w , i 

tradcsraan, or Way, a cettam hole, mtp. which the rlamtiit had 
thcirnegiigence, fallen and broke his leg, 

to any'^one,^"?!^ The Plaintiff was a proprietor, with others, of 

ing js'/k^efT several houses in Mansfield-pla^e, Kentish-towni^ 

in|5froS7sucr The kitchens being subject to be overflowed^ it was 

^^^^* agreed among the several inhabitants to sink a 

large sewer up the street. They jointly employed 

a. bricklayer/ v^ho opened the sewer, and he having 

left it open^ the Plaintiff feU in and n^t with the 

accident in (question. 

Two points were made by the counsel for the 
Defendiint ; First, that the Defendant having been 
concerned with others, he could not he siued alone, 

l)Ut 
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but that the others should be joined: Secondly, 
that the Defendant and others having employed 
the bricklayer, by whose negligence the accident 
had been occasioned, the wrong had been done by 
the negligence of the bricklayer, so that the action 
should have been, brought against him : That the 
bricklayer was not the servant -of the Defendant, 
for whqse acts he might be made responsible ; He 
was employed to do a certain work, and the mode 
of doing it, which had caused the injury, was en- 
tirely his owii act, and therefore he only should be 
liable. 

Lord Ellenborough over-ruled both the ob- 
jections. He said, It was admitted that the De- 
fendant was' the person who gave the order, though 
with others, and the injury had arisen from the 
execution of it, and he was bound to take care 
that in doing what was a lawful act, it should 
be done so as not to be injurioufs to the public* 
As to the second point, it was the rule of respon* 
dcat Superior, what the bricklayer did was by the 
Defendant's direction. That he had employed the 
bricklayer; it was the bricklayer's duty to have 
given the public, notice of the stat^ of these works, 
and the danger to which they might be subjected. 
Though the- ptincipal was liable to the injured 
party, the bricklayer would be liable over for his 
own neglectw - ^ 

' The Pliadntiff had a verdict. 

Park and Comyn for the PlaintiiF, 
Garrow and 'Espinasae for the Defendant* 
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reb.90i BuRNtY V. Jennings. 

HThere an ap- 1 HIS was an action of debt or bond. The bond 
Wu^nlTfor five rccited " That the son of the Defendant had beea 
Tbond givcn'^ bound as an apprentice to the PlaJntiflF for five 
h?rLer^cc; tha years." The eondilioa of the bond was. for the 
io?d undcTsfat. service of her son, and that in case of his abscond- 
biing for"evcn "^g o^ absence, the Defendaut became bound to 
i!^X>widT^P^y the Ptiintiff 4CXL a-year for every year he. 
should be absent. 

The boy had absconded, and the action vssas for 
40 L the sum reserved £ar isae ye» s alMeiK;e,. 

It was, on the part of the Defendant, relied on 
sus a defence to this action, thatt the Statute 5th 
Eliz 31^ required. That aJl indentures of appren- 
ticeship shquld be for th^ term of seven years, or they 
were to be considered as void ; that here the binding 
of the apprentice was stated to be for five years 
only, and of course was void under the Statute, and 
that it being void, the instrunient conditioning for 
that service under it. was void also-* The Defend^ 
ant had specially pleaded the Statute to that e0ect. 
It was contended in answer, by the Plaintiflfs 
counsel, that the indenture of apprenticeship, being 
a contract for the benefit of an infant, was not void, 
but voidable only by the infant's own, dissent on 
attaining full age, which here had not taken place ; 
that Settlements were constantly gained under 
indentures by service under such binding, which 
CQuld not be the case, if they were to be considered 

. .as 
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us void ; and though it was contended, that the 
boy, by absconding, l^ad shewn his intention to 
avoid the indenture ; that at all events the Defend- 
ant, his mother, who was a party to the deed, had 
no right to^vail iierself of the indenture b^ng 
void. 

Jackson tr. Warwick, 7 Term Rep. 121, was cited 
for Defendant^ where a note, given under similar ^ 
circumstances, was held to be void *. 

The parties afterwards compromised, but not 
until Lord Eljlenborqugh had expressed the 
strong inclination of his opinion ; that the plea was 
well pleaded; and t^hat it amounted to a legal 
defence !• 

Garrow and Marryat for the Plaintiff, 

Sir Vicary Gibbs and Lawes for the Defendant* 



• The case cited cfJUckson v. PTartoick, 7 Term Rep. 14 1, was where a 
promissory note given by the father for part of the apprentice-fee of hiji 
fon, it was held that the Plaintiff couM not recover on it, there being no 
mention of any premium griven, nor appropriate stamp, and of course the 
indenture yras void by Stat. 8 Ann, ch. 0. 

-f As to the point of how fsir an infant can avoid an indenture of ap- 
prenticeship, and what acts amount to it, vide Rex v. Hindringhamy A 
'^um Rep &57» iad Rex vy Ilemton Norris^ Term Rep.' 053, 
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Smut Day. DoC tX clcm. HoLCOMB V. JOHKSON* 



If a tenant Xhis was ail action of Ejectment for a public-house 

comes in the j , r 

"li^w^ and b^^^^g^t by the Plaintiff as Lessor, against the.De- 
afterwards -pays fendant as the Tenant, 

for the time to , 

the beginning of The Plaintiff proved the tenancy «uid payment 

a succeeding re- ; , ■ , , 

guiar quarier, of rent at Christmas and Midsummer/ 

fromwhichtimc • • i_ i t ji j • ^ 

be pays half- i he notxce given by the Landlord was to quit at 

yearly, his tc- 

nancy com- l^nriStmaS. 

thcitieguiar The defence was grounded on the supposed in- 

which hc*paid Sufficiency of this notice, as not ending with the 
"^' Defendant's Term. 

Defendant's case was. That h^had come in imder 
^ person of the name of Cockett: That Cockett's 
tenancy commenced on the 2Jst of November; 
and that of course the notice to quit should have 
been to quit on that day. 

Cockett was called, and he proved that fact, that 
he had so come into possession at that time, which 
was the half quarter ; but it appeared that the rent 
had afterwards been paid by him from the time of " 
. his coming in up to the Christmas following, and 
afterwards received by the landlord from Cockett at 
Midsummer and Christmas, 

Lord Ellenborough, The notice to quit 
must correspond with the commencement of the 
term. But if the Tenant comes in in the middle of 
a quarter, and he ;afterwards pays his rent for that 

half 
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.half quarter, and continues then to pay from the 
commencement of a succeeding quarter, he is not 
Z Tenant from the time of his coming in, but from 
the succeeding . quarter day. In this case, had 
. Cockett paid his rent on the half-year commencing 
from the 21st of November,, that would have been 
% tenancy frcm the 21st of Nover&ber, and the 
notice to quit should have corresponded with it. 
But here the rent is paid half yearly from Christma?„ 
that must be therefore held to be the commence 
^leiit of the tenancy. 
Verdict for Plaintiff. 

Gibbs and Marryat for Plaintiff* 
GarvQW for Defendant* 



/ SirriNGS AFTER TERM 
AT GUILDHALL. 



Hoi-LAND, Esq, Executor of O'hara, 

Vn Smith> Executor of Kendrick. fiarchi. 

This w^ an action for money had and received, of insurant h2 
m&io£ J^on^assumpsii. ^hl^^cTJ'"'' 

This action was brought to recover a sum of cSrUyVthV*^" 

ISO l. under the following circumstances :— ln"cf?hf KcT* 

A person of the name of O'hara^ in his life-time ^u^^to the'*"' 

had been a Captain in the Navy ; the Defendant's JeMorTwho'' 

principal i» afterwards paid^ die debtor, or hu lepicKntative, is entitled to the policy^ 

testator^ 
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testator, Kendrick, had been his agent ; having 
become indebted to Kendrick, and having no 
security to give; Kendrick had effected a Policy on 
his life for 1501. at the Pelican Insurance Office. 
0*hara died .in the year 1 802. The money due 
from Oliara to Kendrick had been paid, and 
Kendrick being then dead, and the office liable on 
the Polic^, the Defendant was called upon by the 
Plaintiff, as Executor of O^hara^ for the Policy, or 
tfie value of it. 

The Defendant refused to deliver up the Poh*cy, 
and relied upon his right to hold it, on the grotind, 
that having been called upon by the Office, previous 
to 0*hara's death, to pay the premium, he had paid 
it, in order to preserve the Policy on the event of 
O^hara's death taking place. 

The Defendant afterv^^ards applied for the amount 
of the Insurance, and it had been paid by the office. 
The present action was therefore brought to re- 
cover the amount of the insurance on 0* harass life, 
so paid to Defendant. 

It was contended for the Defendant, that O'hara 
never had any interest in the Policy ; that it had 
been merely effected by Kendrick for his own 
security to cover^ in the event of 0*hara's deaths 
the money due to him by &hara:^ that i^^ interest 
in it could therefore pass to,0'/?.ara's executor, and 
that he could therefore maintain no action for what 
, never could belong to the Testator's estate. 

To rebut this position the Plaintiff proved, that 

, during the number of years the policy subsisted, 

which was from 1797, though Kendrick had paid the 

money 
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money for the premiums at the ofSce, he had regu- 
larly charged it in account with O'hara, and 
Oliara had paid hitii. 

GarroWj on these facts, put it to Lord Ei.len- 
BOROUGH for his Lordship's opinion, whether upon 
the evidence there could be said to be any title to 
the Policy, or money produced by it^ in the repre- 
sentative of O^hara* . 
^ Lord Ellenborough ruled, that the premium 

having been paid by O^hnra, it must be taken that 
he .meant to keep the Policy alive for his own 
tenefit : that whatever property he had in it devolved 
upon the PlaindfF, as hijs representative; if indeed 
the money due by Q'hara to Kendrick had not 
been discharged, Kendrick^ or his representative, 
would have had a right to hold the Policy for his 
own security, and to liquidate his own debt by its 
produce ; but as that debt was discharged he could 
have no claim to the Policy ; the money he had 
recovered on it belonged to Oliara^ or his re* 
presentative, by whom the premiums had been paid. 

Verdict for the PlaintifF, d -ducting the premium 
last paid. 

. Six V. Gibbs and Puller for the Plaintiff. 
. Garrow and 'Espinasse for the Defendant. 
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Martht. Freeland and Others i?. GloveH* 

It u sufficient Assumpsit on a Policy of Assurance on the shift 

In effecting a •' » 

policy of insur- JS/'eptune^ froHi Livtrvool to the coast of Africa^ 

knccforthcas- , , . , j. v 

■ured to com- and Qunng her trading on the coast. 

underwriter the I'he loss laid In the Declaration was by perils of 

thenitaicofthe 

•hip, nor is the the Sea. 

fromhimlfttcrs The Plaintiff proved the Policy, and the los§ 
mociJuntoffor- within the terms of it. 

which' hive "" The defence was, concealment of circumstances. 
thc^^h^OTurew, The ship bad sailed from Liverpool in Decern* 
of circ^.""""' ber, 1 799 ; she arrived safe on the coast of Africa i 
cSnfto av^'d tJ'aded to Calibar, and^ from thence to Gibou 
the policy. Jittery in March, 1800. In April of the same 
year they arrived at Bembia. 

In the month of December, 1799, the natives 
rose on them and killed the captain and wounded 
several of the crew : They had also been attacked 
by disease, so that fai February, 1800, the whole 
of the crew, which had been twenty' in number 
when they left England, were by death reduced to 
five. In February, the owners received a letter 
from the ship, stating the misfortune which had . 
taken place, and the death of the crew. 

In the April following, another letter was written, 
stating the condition of the ship, and that they had 
been able to ge nine men, which was the whole of 
the ship's crew. This letter was received in Sep* 
tember, and the Policy in question effected on it. 

But 
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But on effecting the Policy, the Broker had shewn 
the letter of April, and not that of the February 
preceding. 

Parky for the Defendant, strongly contended 
that this was a concealment of circumstances, and 
avoided the Policy. That the underwriters were 
entitled to see every paper and document respecting 
the ship : That the Policy was underwritten at a 
great length of time after the ship had sailed, and 
that the loss of her crew would have most materially 
varied the risque and should have been communi- 
cated. 

But, j^er Lord Ellenborouoh, You are iiqt 
obliged, to inform the, Uij4erwriters of all bye-gone 
calamities which the ship has suffered, nor to pro« 
duce to the insurei? your whole port-folio of letters. 
If there had been a survey at a former time of the 
ship, from a doubt of her sea- worthiness, would the' 
Underwriter be iixtitled to be informed of that, and to 
consider the policy void if that was not communica- 
ted ? Was the Underwriter truly informed of all the 
circumstances known to the assured on his latest in* 
formation frpm the §hip ? If he wa3, it is sufficient. 

The letter of the month of April gave all that 
information. Jt was shewn to the Underwriters. 

Verdict for the Plaintiff. 

Garrow, Gibbs and Gaselee for the Plaintiffs; 

Park and '■ " ." ■■ " for the Defendant. 



DoBiiNT 
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DoBBtN V. Thornton. 

March 3* 

Assumpsit to recover the amount of demurrage 
If a person re- on a bill of ladinff. 

ceives goods ^ ^ 

from on board The declaration stated the bill of lading, by which 

ship, which ar« ^ <y J 

shipped to the one Rcdmond Power shipped on board a certain 

shipper's order 

orhis assignees, ship, Called The Mary and Tom, whereof the Plain- 
with a certain tiff was master, isixty puncheons of Irish spirits, to 

allowance for . , , • r • i_ • i_ • 

demurrage, he ordcr or assigns^ they paymg freight with pnmage, 

^ accepui*<^ &c. It was to be taken out in ten days after arrival, 

?o au the terms Or to pay three guineas per day demurrage. 

Slnt'a^d o/^*' The Plaintiff proved the arrival and the entry of 

mul^c! ^' *e ship at the Custom-house, and notice to the 

Defendant on the following day, and that the 

Defendant had suffered the spirits to remain on 

board for twaity-lSve days afterwards s wbcti he 

received the whole. 

Sir V. Gibbs, for the Defendant, objected. That 
the action could not be sustained ; That there was no 
privity between the captain ani the Defendant, 
which could entitle him to maintain the action. 
The Defendant's contract was with the shipper of die 
goods, who had sent them by the Plaintiff, and with 
whom only the Defendant's contract was, and to 
whom only he was liable. 

The Plaintiff^s counsel answered. That goods by 
the bill of lading were to be delivered to the ship- 
per's order, or his assigns : bills oi^ lading were 
transmissible from hand to hand or by indorsement, 

and 
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and the Defendant had received the goods by virtiid 
t)f the bill of lading, thereby admitting that he was 
the Assignee of the shippers, and bound by the 
tems ef the contract which was to pay freight^ 
demurrage, and the othef charges, to the Captain 
of the sihip, who, from the nature of his office, was 
the person aut orise to receive them, 

t-ord ELLENBoiouGH, referring to the bill of 
lading said. The goods are to be delivered to the 
order of the Shipper or his Assigns^ paying freight for 
the si^me^ and with other conditions, as mentioned in 
the bill of lading such as Primage, kc. ; the terms 
therefore of the Defendants havmg the goods wasj 
that, of paying for the freight and conforming to all 
the other stipulations of the bill ot lading. The 
Defendant has her^ taken to the goods and has 
receive^ them ; he is bound by all the conditions of 
the hilLc^ lading and is liable to all the terms of it^ 
bne of which is the payment of demurrage to which ' 
he is clearly liable* 

Verdict for the Plaintiff. 

JPark and *Espinas$e for, the PlaintiE ^ . 

j|ir V\ Gibbs and Lawes for, the Defendants 



^ ruf« jmjC S^gart v« ScoHy where a similar point wdl ruled iii llil 
tpoitoi^on Ple6S| If Sit James MknintLD, Chief- Justice* 



VoL.vt. a w 
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Marchz. Williams v. Thomas, Huntee and 

Latham. 



p 



™s*ndcr. This was an action of Assumpsit by the PlaintifT, 
bm!7orTpSrti.as payee of a bill >of exchange, drawn by certain 
anlTthi^drawir P^sons trading under the firm of Leake and Listy 
t?^!l^lflne ^^ ^^^ Defendants for 1500/., for goods furnished 
of them only, &tQ the ship CeciUax on which bill the Defendants 

not for tr^ parti- • ' 

euiar concern, ^^XQ cha^ejed as acccptors. 

& he accepts in ^ ^ . 

tiienaincofthe The Defence was. That the Defendants were 

three, such 

bill cannot be not partners^ and the acceptance was by Latham on 

recovered by a * i i i i r 

i5oM4^c/€ holder his owu accouut, aud so that the other Defendifnts 

who received it 

from the draw- were uot liable. 

er, against the ♦ t-x r i mi r>t • r * 

ether two. The Defendant, Thomas, was Captain of the 

ship Cecilia, and having occasion for different 
articles of out-fit on accounfof the ship, the three 
Defendants had given an undertaking to Leake and 
List, to secure to them the money advanced on that 
account. 

It was then stated by his Counsel, That though 
such had been the extent of the engagement, Leake 
and List had drawn bills on other accounts, and 
to accommodate Latham alone, one of which was* 
the bill in question. 

' Lord Ellenborough intimating an opinion that 
this was an answer to the action, as one Partner 
could not bind another' for his sole engagement; 
the Counsel for the Plaintiff said that they were 
prepared to shew, that whatever might be the pri- 
• vate 
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Vate understanding between the three Defendants, 
iand Leake and List^ as to restricting the drawing 
of the bills to a particular concern, that they had 
accepted bills on other accounts, and appeared as 
general Partners to the world. That the Plaintiff 
took the bill under such impression, ignorant of 
any severance of interest in the parties, and was 
entitled to recover, having bonaifide taken the 
bill as a partnership concern. 

But, per Lord Ellenborough, Leake and 
'List couid give no better titl6 to the holder of the 
bill than they had themselves : they could not draw * 
for a general account^ but for account of the ship 
bnly : they could not bind Thomas by drawing a ' 
bill upon him, and the other Defendants for an 
iaccount unconnected with the ship. If the Plain- 
tiff had taken the trouble to enquire, he might have 
'heard the real state of the parties. He'has not done 
*6o, and muist therefore take the bill under the same 
kermis, and liable to all the objections to which it 
i)Vas subject^ as issued by Leake and List without 
tiuthority* 

Plaintiff nonsuited. 

Garrow and ^Esptnasse for the Plaintiffs. 
Sir. K Gibbs smd Park for the Defendant. 



C2 m 
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IN THE COMMON PLEAS. 



7ij,,i^ Iti ■ 1.^-;- 



SITTINGS AFfER TERM AT GUILDHALL, 



Like v. Hom'e and Rogers. 



If a tmdcr, 1 HisVas an action of Assumpsit for money had 

against whom a , , * * 

commission of ^nd receivecl by the Defendantsr. ' 

bankrupt has IS-. . ^ 

sued, has acqui- pj^a of KoH-assumvstt by each. 

cscedtnitsofaras - , ^ • 

to go to the dif. The object of thi3 action was. To try the vahdity 

ferent creditors,.. .. rti <.-i-i_jt_ • » 

to solicit them of a commission of bankrupt which had been issued 
ticuiar pcrsoBs against the PlamtifF, under which the Defendants 
cannot after- bad been choscn Assignees ; and in that chai-acter 

wards question , , •11 • • V 1 

the commis- had received the money m question, as part of the 

sion in anac- 'y» t ...» ^ - 

tion for money -DanKTUpt S estate. 

l^iMt'^A^r * The point meant to be contended and relied on 
thTheisTn" for the Plaintiff was. That he was not a Trader nor 
uitra°pVuwt 2U1 object of the bankrupt laws; for that in fact the 
only dealing in which he had ever been concerned, 
bearing the colour of a trade, was his having pur- 
chased a few lots of old materials of a house, which 
had been pulled down, and which he had worked 
up in the repairs of some houses which belonged to 
himselfi 

Th© 



or not. 
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The Commission had issued in 1802, the Plain- 
tifF had surrendered under it 5 but in August, 1805» 
had peticioned th« Chancellor to supersede it* - 

This petition the Chancellor had dismissed with 
costs. ' < . 

The D,efendants, independent of the general 
ground of defence. That in fact the Plaintiff was an 
object of the bankrupt laws ; relied upon another 
and collateral matter as conclusive on the Plain- 
tiff. That after such a length of time elapsed 
from the suing out of the commission, and he having 
acquiesced in it, it should not be permitted to 
him to contest the validity of it -: That though the 
mere surrender under a commission could not be 
construed into an acquiescence of its validity, here 
was a positive acquiescence on the part of the bank- 
rupt ; he having, after his commission had been 
opened, gone round to his several Creditors and 
solicited them to vote for the Defendants on the 
choice of Assignees, as being honest and respectable 
men. 

Lord Chief Justice Sir J. Mansfield ruled. That 
. if it could be proved that the Plaintiff had done so, 
had solicited the creditors to vote for the Defendants 
to be his Assignees, by which means they were 
enabled to obtain the money, the produce of his 
estate in the character of Assignees, that he could 
not support an action to recover the money so 
recovered, 

iThe Defendant proved the fact, and the Plaintiff 
was nonsuited. 

C 3 Cockell 
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Cockell and Onslow, Serjts. and ^Espinasss^ 
for the Plaintiff, 

Shepherd and B^st, Serjts. and Morris for the 
Defendant. 

F/rfe Flower v. Heeler^ 2 Fez. 236 ; in wbich 
cas^ the Lord Chancellor granted ah Injunctioa 
against an action brought i by a Bankrupt under 
similar circumstances,. 



fei.$6,i8oe. Secgart v. ScpTT and Others. 

jf goods con- Xhis was an action of Assumpsit brought ta 
abroad, arc dc- recover the freierht of a quantity of corn. 

livercdtoa ^ • , ^ 

person who in The Plaintiff was (]!aptain of a Prussian vessel 

fact is not the 

Consignee, if called the Aurora. He proved that a quantity of 

lie accepts the , . 

goods, he is com had been shipped on board his vessel at /?05- 

r^cighi. tocky in 0erma7iy^ and that he had carried it to. 

England^ and delivered it to the Defendants, Scott 

, . and Co. ; frp^i vrhoni he now sought to recover 

the freight. 

The defence was, That the corn in question, had 
been shipped from Germany ^ and consigned to the 
house of SayerSy of Lynn Regis : That the Plain- 
tiff, in place of (ielivering it pursuant to his bill of 
lading at Lynn^ had carried it to London and de* 
liy^red it to the Defendant^^ 
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Upon this evidence, it was contended by Best 
Serjt. Counsel for the Defendants, That the 
action could not be supported : That the action for 
freight could only be supported against the Con- 
fiignees of the cargo, or on an actual promise to pay 
by those who received it : 'i hat here Sayers, of 
Lyniiy were the actual Consignees of the cargo j . 
land had in fact claimed it from the Defendants. 

Per Sir J. Mansfield, Chief Justice. What if a 
party takes to the goods, though they are not con- 
signed to him, and keeps them j shall he not pay 
freight ? I think the acceptance of the corn carries 
with it a claim for the freight ; and if the party ac- 
cepts of it, though delivered by mistake, it shall not 
be for him to say that the delivery was wrong ; If 
Sayers had taken possession of the corn in Lorh'* 
don, though consigned to them at Lynn, would 
they not have been liable ? It is the delivery and 
acceptance that constitutes the liability. I am of 
opinion the PlaintiflF is liable. 

Verdict fpr the Plaintiff. 

Shepherd and Bailey, Serjts. and Gaselee for 
the PlaintiflF. 

Best^ Serjt. for the Defendant, 

♦ Fidfi ante Dobbin v. Thornton, page i«. 



C 4 Dawsom 
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jf«^cA,«. ^ Dawson x;. Remnant, 

mere parties This was an actio^ of Msuwpsit for goods so}4 

demands, settle ^nd delivered, and an account stated. 

find IjLilaticc ' 

;hcir accounts. Plea of Non-assump^it, with notice of sett-oSl 

though part of • 

the Plaintiffs The Plainuff was the keeper of a tavern in the 

demand was for r r ^ t ^ ^ t i_ 

whichnoactionCity or Londoji^ and the action was brought to 

<5ould be sup. ^ _ i m» . r « 

ported, the recove^ the amount of a tavern bill, anq for liquorB 
the accounts sold aud delivered. The bill was for liquors fur- 
DefendTnt^s^ nished to the Defendant in the Plaintiff's house» 
let^p^tiwrd!? and wine and other liqi;iors sent to hitn at his own* 
&7tS"' The 5um claimed by the Plaintiff was 8/. 15$^ 
'^'^^ ^s the balance of the account. 

The Defendant, in order to reduce the demand 
within 51., which would bring the case within the 
Jjondon Coyrt of Conscience Act^ and so subject 
the Plaintiff to the payment of costs, prppbsed to 
go into evidence to shew, that great part of the bill 
was for spirituous liquors delivered at different 
times, in quantities less than the value of 20s. at a 
time, and which, under Stat. Geo. II. could ^otbe 
recovered ; and, by striking off thosje items j the debt 
due to the Piauxtiff would be reduced to less than 51. 
In answ.^r tQ thi^ the Plaintiff proved, That the 
Defendant, who was a plumber, having dcme work; 
for him, they had come to a settlement of their 
accounts ; That part of the Plaintiff's demand waa 
composed of the items which the D<^fendant now 
proposed to dispute j That no objection was thea 
jiS»dej and the balance vi question was struck at th^ 
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foot of that account, so including those items j of 81, 
* 155. for which De^ndant agreed to accept a bill :— » 
This evidence was contended by the Plaintiff's Coun- 
sel to be conclusive on the Defendant ; he, by sucl^ 
settlement, admitting^the balance to be due upon a 
statement of accounts, in which the Plaintiff claimed, 
and^he allowed the items now disputed : That upon 
that settlement the defendant by claiming credit for 
his bill paid so much of it^ which must be taken as a 
payment generally ,and of course applying incliscrim?- 
. naldy to every pait of the Plaintiff's demand; for 
-where the payer of money made no appropriation 
of it, the receiver mijght. The Plaintiff, therefore, 
had a right so to apply the amount of the Defend- 
ant's bill, and the latter could not now give another 
appropriation to it« 

It was answered by Best^ Serjt. for the Defend- 
ant, That if .this counter-demand, which was the 
object of set-off, was to be taken as payment, it 
could ohly be taken to be of a demand which could be 
legally enforced, not of a demand contrary to law, 
such as the present, for spirituous liquors so fur- 
nished: The Defendant had a right to say that he 
had paid $o mi^ch of the PUintiflfs demand as was a 
legal debt by his set-^off, and was at liberty to con- 
test the remjginder, part of which was the sum paid for 
the liquors. 

Per Sir J. Mansiield, C. J. A set-off is in the 
liature of a payment. Had the Defendant paid 
money on account of this demand, could he have 
recovered it back again ? No ; it would be a pay-* 
mem of z, d^numdi which by law, perhaps, could 
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not be enforced ; but which he having paid through 
a motive of honesty, the law will not aljow it^to be 
recovered back. The Defendant, when he settled 
this account, made no objection to the demand for 
the liquors ; he made a payment by his set-off, on 
the setriemeni of the account generally ; he made no 
discrimination, nor did he desire that his demand 
should be a set-off against any particular part of the 
Plaintiff's ;* if the payer of money makes no appro* 
priation of it, nor directs it to be placed to any par^ 
ticular account, the receiver of it may* 1 think the 
settlement of the account conclusive, and the Plain* 
tiff entitled to recover ; but will I save the point. 

The Plaintiff had a Verdict for 8l. 1 5s. j and I 
believe the point was never moved *. 

Bailey J Serjt. and ^Espinasse for the Plaintiff, 

J5esf, Serjt, for the Defendant. 

^Sittings at Wt^tminster^ before Michaelmas Tenti, 1798, fte/orf Xord 
Kenyon, 

FuLiiAM V. Down. 

In this action, which was to' recover money back which had been paid 
on ^n illegal consideration, 

Lord Kenyon said, That where a voluntary payment was made of 
2^n illegal demand, the party knowing the demand ,to be illegal, without 
an immediate and urgent necessity, (or as expressed by Mr. Bearcroft, 
unless to redeem, or preserve your person or goods,) It is not the subject 
of an action for money had and received. The law, if so held, would 
subject all accounts and stttlcments between parties to revision* 



TAYI.QBL 
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Taylor i?. IVrViccAU* March,\,i9o% 

This "syzs an action on a Policy of Insurance on Depositions 

taken in- an 

goodSj on a voyage from Liverpool to Waterford; action on a 

t 1 111 .1 r 1 -I Policy of Insur- 

tne loss was stated to be by perils of the seas : — the ance of the 
loss was proved ; but the defence set up was, that also part Own- 
the Captain had deviated from the voyage by going iom is impute^ 
into a port in Wales y where the loss had happened, cuict* ^c npT 

The Plaintiff, after calling two witnesses, from ^*^-*^-^' 
whose cross-examination the defence set up was 
disclosed, proposed to read the Depositions of the 
Captain, who was also a part ©"V^mer of the ship ; * 

?ind which Depositions, he being abroad, had been 
regularly taken under an order ma^e in a previous 
stage of the cause. # 

The Defendant objected to. their being read, on 
the ground that the Captain, both in his capacity of 
Captain and part owner, was interested in having a 
verdict found for the Plaintiff, inasmuch as if the 
plaintiff failed in recovering the amount from the 
Underwriter (the Defendant) on account of a de** 
yiation, he might have an action against him a^ 
Captain, for his misconduct in being guilty of 
such deviation, whereby the Plaintiff had been pre- 
vented from recovering the amount of the Policy 
from the Underwriters; and in which action, no^ 
pnly the value of the goods, but also the costSj 
incurred in the action against tjie Underwriterai 
might be recovered. 
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The effect therefore of this testimony would be 
to save himself from an action proceeding from his 
own misconduct; and further, if the Plaintiff re- 
covered against the Underwriters, it would be a 
bar to his recovering from him as owner or captain ; 
at least to the extent of what he should get from 
the Underwriters, and therefore exonerated him as^ 
owner or captain from so much» 

It was contended, on the J)art of the PlaintiflF, 
That the verdict in this action, in whichever way it 
was, could not be given in evidence for or against 
the captain or owner in any action to be brought 
against him, and that that was the only criterion by 
which it was to be decided whether a witness was 
interested or not* 

Mansfield, Chief Justice — decided. That the 
Depositions could not be read, as the person both 
in his capacity of part owner and ^ Captain, was 
interested, 

. He said, the verdict would not be evidence of the 
fact of the deviation, or misconduct of the "Witness, 
but it would be evidence of certain expences incur- 
red by the Plaintiff, in an action on the Policy, and 
the costs he was obliged to pay, in consequence of 
his failure in such action, which failure had arisen 
from the misconduct of the Witness Mmself. 

Shepherd and Best, Serjts. and Taddy for flie 
Plaintiff. ' ' ' 

Cockell and Bailey 9 Serjts. and Xiittledale for 
\ the Defendant. 

HoDGSOO^ 
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Hodgson -0. Williams. Mara.r. 

X h:s was an action of Assumpsit for money had when the 

, • J • i_ 1 1 father of a has* 

and received With the usual money-counts. • urd child, upon 

•ni c -^T i .« whom i-n order 

rlca or ISOn-AaSUmpSlt. ot filiation had 

The action was brought to recover the sum of pafd^s^erai 
S7/. paid to the Defendant, who had been Overseer ac^un^ofhe 
of the Poor for the parish of St. Peter, Comhilh ^^^^'^^%^^ 
for the years 1804 and 1805, by the Plaintiff, {;™^^°'^^^^** 
under the following circumstances:— thrp^nVun 

The PlaintiflF had been charged as the putative JJ^^f^^riih*"** 
fitther of a bastard child ; an order of fnaintenancfe J^ no cxpcnce, 

nc may recover 

had been made on him to pay four shillings weekly^ it back. 
for the support and maintenance of the child, &c. &c. 
In pursuance of this order, he had paid^ in the years . 
1804 and 1805, to the Defendant, as Overseer of 
the Poor, two sums of 20/. and 17/. 

During the period of these two years,' he had 
several times applied to the Defendant respecting 
the child, and was refused any information on the 
subject. He was told that he had nothing to do 
with it J that he must pay the money under the 
order, or he would be sued for it. In conse^ 
quence of such threat, he had paid the two sumi 
in question. It was afterwards discovered, that the 
child before those times had been admitted intp 
t}ie Foundling Hospital, where it was brought up 
and supported ever since* 

Upon 
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tjpon this evidence, the Plamtip^s counsel, linde? 
the authority of the cases cJf Cole v. Gower^ ^ 
East. 1 10, and Wild and Griffin, 5 \Esp. N, P; 
C. l42, relied Upon their right to recover: That 
it naving been decided in those cases, that securities 
given to indemnify a parish, could not be carried 
further than as mere indemnities, and so far only were 
to be taken as available. Upon th6 same principle, if j 
' through mistake or from coercion^ the putative 

father had paid a sum exceeding that which was al 
fair indemnity, he had a right to recover.it back; 
that, they contended was the case here : the Plaintiff 
was threatened with proceedings under the order of 
filiation, and supposing the child to be living and 
in the tare of the parish, had paid the money undet 
the joint influence of coercion and mistake; 

Shepherdj Serjt. for the Defendant,, contended^ 
That whatever might be the principle as to the Plain- 
tiff's liability, this money could not be recovered 
back, having been voluntarily paid. If the Plaintiff 
could have defended himself against the demands 
which, under the authority of the cases cited, he 
could have dope with effect, and he notwithstanding 
had paid the money j it must be deemed a toluntary 
payment; he cited Marriot v. Hampton^ 7 T. RepSi 
264, and Brown v. Myinnally^ Esp. N*P. C. 279i 
as establishing that Doctrine. 
^ Sir J. Mansfield, C. J. A man cannot bei 
8aid to pay money voluntarily. Who pays it unddr 
,the influence of a threat ; but putting that out of 
the question^ must not a -man who is said to pay 

momy 



HILARY TERM, 46 GEO. lit. 1866. ii 

money voluntarily, have a full knowledge of all 
the circumstances under which the demand is 
made? If circumstances are concealed^ which if 
disclosed would alter the case, and those circum- 
stances are only within the knowledge of him to 
whom the money is paid, the payment so made is not 
fairly made but by mistake, and mistake is a ground 
of assumpsit : here the facts of the provision made 
for this child by the Foundling Hospital was con- 
cealed from the father ; the Parish were put to no 
expence, then upon what principle can the money 
be withheld? The cases cited establish the princi- 
ple and the PlaintiflT's right to recover. 
The PlaintiflF had a verdict, 

Bestf Serjt. and Lauoes for the Plaintiff. 
Shepherd^ Serjt. for the Defendant. 
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CHELMSFORD LENT ASSIZES, 180& 
' ' Coram HEATH, JUS'tlGE. " ' 



March; 1806. MaKN D. BAE&fetXi 

|^f^*'«J*^^?^^"Ta«sPAss' by the Plaintiff for debauching Iwt 
forms ui\ the daughter sffid getting; her with child. 

duties of a ser- ° o o 

irant, and di The declaration was in the common form, per 

doftiestic Office ^ * 

in her fiuher's quou iervtiium amuit. « 

she dMs nof It appeared in evidence. That the Plaintiff live4 
in the Cuse^ at a short disunce from hb son who occupied an 
&ther"maysu^- adjdining £urm; the Plaintiff's daughter (the youngs 
^^^^^ woman who had been seduced) had gone to live 

. with 
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^ith' her brother to manage his house ; but ^cr 
father's being at a short distaftce, she continued ta 
go back and forwards to her father V, who kept no 
eervant, where she did all the household business 
as before, but she slept at the brother's hotise. Shd 
never went to hep father's, but to assist in the honse- 
lioidaffairs of his feiitllv. 

It was objected by Best^ Serjt. That the action 
was not maintainable ; the nature of her service hot 
"being 6'f the des'dripflon which the law reiqftired to'en- 
'title the father to support the action : that, to support 
. the:9ction, she should be inhabiting ia the house, and , 
partof her father's family at the time of her seduction j 
ihsft if by tempoVary Or occasional dofmesSc a^ in 
the house of a father, the action could be supported, 
every woman out at service by a visit or occasional 
domestic act at her father's house, if seduced, could 
give her father a right of action, which could not bei 

ft was suiswered by the PlaintiflF's counsel^ 
That the grievance was the loss of service in coi^ 
Iseqifehce of the seduction^ whidh a^ptaVed had 
been the case here, l^'hat it was proved she wa^ 
in fact the only servant her father had, acting in 
ivery respect as a menial servant, by doing ill thfe 
domestic offices of th6 hdusc, such as are usually 
performed by a servant ; that the place where shfe 
actually slept made no difference, nor the i-endering 
of similar Serviceiis to her brother, if in fact she did 
iall the ihdoot work, ahd performed the oiBce of a. 
'menial saVant within hei- father's hou^6. He wai 
deprived of those services by the act of the De* 
fendant^ who was therefore liable to the action* 

D Mr.* 



, Mr, Justice Heath, w^o trie^. tbe'C?^up%::Vas <rf 
, .opjpion» That the nature of her service wis *$uch 
^ .93 to. entitle the Plaintiff to sup^rt the accionjt.. ^9d 
,;50ridirected the Jury; giving the Defendaat I^aye 
\ to move to set the verdict aside. 
. ^Verdict for the Plaintiff. 
It was not afterwards moved. 

' C arrow and *Espinas$e for the Plaintiff. 

E^stj Serjt. arid Lawes for the Defendant. 



HOIISHAM LENT ASSIZES, 1806. 



Coram LORD CHIEF BARON MACDONALD. 



ir«rc^«5.! Paull, Adnniinistrator of Suttox, 

* V. Brown. 

^ ' •. ^ 

inan»«ionby.X?5:PV^^* ^^^ ^ quantity of household furniture 
Adm^is'Jrawfy claimed by the Plaintiff, as having belonged to the 

for a debt due ^ . \ ' . 

to the intcstatt, jntestate. , 

tY^ut^ml'is To prove property in part of the, articles clainied, 

to^j^otrk?^. a witness was called. He was asked oa Kis >of« 

dire^ if he was not a creditor of the intestate? and 

it \)eing answered that he was, Garrow objected to 

his competency, on the ground that he^ was coming 

to increase the estate of the intestate, which was 

. ' / "the 



'^he'foiid 6ut <if whifch Ms d^bt ¥as td be paid. H6 
^instanced the case of % cdmdiis^ion of Eailkrfi'ptcy, 

• ^h whichln a*i 2tctipu by ihe Assignees of a Banfkrdpt, 
•a Creditor ctonot be admitted as a witness, to prove 
property beldngingto the balnkrupt estatei 

It was answered by Shepherdy ^er]t. That 'there 
was no difference in this case, and that wherein the 
Intestate himself was plaintiff, in which latter case 
It was very ;dear^ there could be no objection^ to a 
man td wh6m he owed money, and who So was his 
Creditor being called ^s a witness. The right of the 
rffpre ae m ative wsta-tkesams-: •. Tfert tJie caQC o f b ank^ 
i-uptcy differed, for there there was a presunied insoU 
Vency, So that the witness bettered his siiuationj 
and the effect of his evidence was to increase the . 
f^nd.frdni \vterice the payment of his debt was tp. 
be majde;' Tfiat a Creditor, under a Bankruptcy^ 
was entitled to a certain share of the sum recovered, 
which, 6nder an administration, he might not have^ 
a^ his share of the money recovered might depend 
on there being no other debts of a higher nature, or 

- the piteferaice of the administrator ; besides too, ht 
Slight be deemed a party, as the l^nkrupt's pro^ 
perty was by the choice of all the creditors confer- 
red oh the Assignee^ ?ttid they brought action only 
"With the conisent of all the other creditors,^ that 
they thereby became as parties^ 

MAtGovALb^ Chief Baron, rufed^ That th^ 
'witness was admissifile. It was hot distinguishable 
in principie, fronvthe case put of an action of the 
party himself. The administrator represfented the 
Xestalttx herself, and it nev^ was heard of. that as 
D2 persoa 
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pcrspOi^peing a creditor to a party, made him bbjec* 
tionable as a witness, and yet the effect of his testi- 
TO?ny Av^ to increase his debtors ability to pay ; such 
ijtitei:est was too remote, 

* .In the case of bankruptcy, all th^ property of 
die- bankrupt bebnged to the creditor^, though 
lipminjstUy by operation of law vested in the assig* 
i^c^es*. ^ A creditor therefore came to give evidence 
fcr hipiself,— The witness was admitted* 
, Verdict for the Plaintiff. 

Shepherd and Murryat for the Plaintiff* 
. Gj^rroTjy, for. thq defendant. 

/'_" I, ' 1^ ^ 'y ' ^ t-' ■ , ' ; '■ . " ■ !' V. , ' ■ , 

^ M^aidstOne lent assizes, i8o(): 

•^ . »■■. •> i . i ; iii n-- ii ■ < 1 1 I I i ""^ " m I T III ii \% \ ii n ii - i ri n- ii i , - 'n g 

.. CQram HEATH, Justice. ' 



A/ar,8s, 1808. \ : JBtili- v« Walxs afld HA^EtRi^^ ;, 



}?co^nticter°" "l-^is, "wa^. an action of Assauli and fajse In^icispn^ . 

under Stat. fjc^^i against t^o two Defendants. n 

rr^ued^^eT^ I^.XHe D^endant Walls vrd& theHeadl^Jr^Ugh.'Of. 
ilis ^oodl'^the 4^:P^^'^ oi ^€owle% in Km^ . TJi?, Pefei^d^i«k- 
Magistrate may H^rf ($5 was^g^tiieJ$:eeper.toih^,lo^4 ofthenaanor-, 
> diytobekcpt x/Xhe 3f Jaiptw prpved, Jhat.h^ had \m^rtsi^^,\ 

tn custody, a. ^-... j. .■ .-* . '^ - - ^ • ^ -^ •• -• ,>....- 

i.uii a return is.ffliijp custo<iy,^ jitter ijiaymg beew .brought ibefbr^^i 

%.airant. sT |i|Ug(fiCK^t^^ of , Jha.vihg ;U$j5d , >an^i8$f*. 

fpr the.-d^stnictio^ ,of^ the. gam&..op.ra..r5t^dfty^; 

•.. . y ^ Y n ^ ' " he' 



:tim A>t^^Mg^ mts. si 

. he had b^en -kept m 'curtesy ^F Both' ffie''6fffeiiai 
ants until the nexit day. . -\-'V/ .. :s^ lir.an.t 

• ' The defence was, That the PiaiiitHF^ hkifmg b'^6n 
informed against, by an inforittation laid beford 'a 
IVfr. AltHttt*, a Justrce of peace for thecdunt^'of 
Keht^ had been durtimoned to appeai*- before' hftn 
upon that charge: That. the inforniatiori vris prpi^ 
ceeded on, and the PlainrifF convicted in the penalfjr 
of 10/., for having used engines for the destructioix 
of the gatme on a Sunday : That being unable to 
pay the penalty when convicted, the Justice had 
issued his warrant to levy the Penalty, and in the 
mean time verbally ordered the Defendants to keep 

. him in custody until the return of the warrant to 
levy : and the imprisonment complained' 6F7 Was 
the detention during that tin^e, which was frotp 
about three o'clock on the Monday, until eleven 
the next day (Tuesday ),• when nothing being found 
on which to levy under the warrant, he was dis- 
charged on payment of 51. part of the penalty. .. 

To support this defence, the Defendant's Counsel 
relied upon the Statute 1 3 Geo. ' 3. ch. 86, § 4 j, by 
which it is enacted, *' That the penalties for tl^e 
first and second offence against the statute, (which 
is the same act in question, upon which the ooii- 
victioii "had been made); and also, for a third 
otf&hc:^,'u'pon^*conviction at the sessions, together 
wkh'tRte c6st^ to be ascertained by theju^tice^,' 
bdfbre whom thW offender shall be convicted, shall 
be forthwith paid by the pehon convicted ;' one' 
iriciety to the mfcirmer, and the other moiety to rljte 
podr of the parish J and in case such person shaU 

D 3 refuse 



* leflisV oi^'ttTeglect to ^zy ihe^zrh^^ or t& git^fi' se<!a- 
lity for the payment thereoF,''sucft- jAstite fehallby a 
warraAt, cause the same to' be fevied by ^i^Tesi and 
sale, tdgether with all costs -attehdiftg such diatveos, 
retafnmg'thfe overplus if -any -to ^e ow^err' •And' 
It shall ^ be 'lawftit for such justice, to order stwh 
offender to be detained in safe custody,- until return 
may be toiiveniently made to such warrant of- dis- 
tress," unless the party conTict^d glve'^edbirity . to. 
the satisffaction of 'the Juaftice or Justfcesi,. f or h!& 
appear^ce on such diy as shall be appointed for 
the return of the warrant, not exceeding seven days 
from the time of taking'such security*'* ' I'he Statute^ 
then giv^isthe Justices a power to comthit fdr three- 
months, in case of uonpaymeut orfeilure of any 
of the penalties. . - - - 

The PlaintifTs counsel contended, That though 
the statute^ i^ pmrsiied, wpuld have afforded a justi* 

'fication to the defendants; that the method in which 
the Magistrate and the Defendants had here con^ 
ducted themselves, was contrary to law ; Th'&t the 
Magistrate had given, and the Defendants acted, 
under a verbal order only, a mode of proceeding 
perfectly Ulegal; That the law recognized no. 
committal, nor any restraint of the person, (except 
in a few excepted cases; such as an arrest for a. 
breach pf the peace or felony,) without an authority 

-or warrant in writing* That no action coifld be 
brought against 'a constable, wiUiout a demand in 
writing of his warrant; the gaolers were bound to 
deliver a copy of all committals when required; but 
that would be vain, if by a verbal order of th^ 

Magistrate 
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Magistrate a maa was to.>? depriYe4 of Jtus,li!jertj:> 
an4 the^Cause of his detention unasCertainedi., , . 

The. De&adant's Coui>$el in reply,, relied pn fhg^ 
wo^dsfiof the ^t^, " Thstt it shquld, b^ Uwiiil fox; 
the justice to order sucjti offender to b^ detaiixed^!^ 
vrhich they contended meant a verbal as well as ^ 
written order. . . .^ 

HtAfH, Justice, was of opinion. That evjery 
order pf committal under the statute must be ia 
wiiiting^ and an order by parol was insufiicient;, an4 
directed a verdict for the ^Plaintiff, . . -.;,,,;> 

Garrow and *JSspina$se for the t^laindff. [_ , 



J5/q7^. Serjt* and.Iiirf^/j/.for Defendant, 



3 



In- the n^xt Term it was moved to 6et this v^rdlft 
aside and a rule granted^ which was afterwar(b 
made absolute ; the Cpurt being of opinion thjtt a 
Verbal order was sufficient under the statute. 

Vide SiiU'y.WiaU.S. C.I East, 59$^^ '^ ' 
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KINGS TON LENT ASSIZRS, 1806. 



Coram HEATH, JUSTICE. 



i. | .» Mi .tm' m " 



jfiir.M,i806. Toms v. Powjeh. 

If a Defendant, Assumpsit for good? sold, . 

Dcing sued, " ^ 

pays the Plain- Plea of NoTi'^Assumpsit. 

tiffy after the 

^rit isswcd out. The Plaintif sued out a writ on the 22d of June, 

the money , i_ ' t_ j ? 

without d:s. 1805, aa ali(i& oa txie.25lu» aad a pluries on the 

charging the tr-»it % • it *-»^ 

C08LS, the At. 6th of July ; but not being able to serve the Dcir 

proceed w the fcndaut he was forced to sue out another pluries^ 

T^^4i!a^'^'^ the last of which he served; on tbe'86.th of August ; 

but the Defendant had paid the debt to the Plaintiff 

subsequent to. the suing out of the first writ, but 

before the service of the aUas. 

Shepherdy in opening the case, stated it as the 
clear law, that if, after action brought, the Defends 
ant pays the money to. the Plaintiff, without know-. 
ledg;e of the attorney, and without discharging the 
costs, the Plaintiff had a right to proceed. 
/ , Mr, Justice Heath assented, saying, that asi 
costs were then incurred, the Plaintiff had a right t^ 
proceed fbrv the costs, , . , , 

Shepherd and Lawes for the Plaintiff. ' 

JBowen for thc'Defefldaut. 

CASM 
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,, / ;last sitting in term , . • 
AT WESTM INSTER. 

■ "Parker v. Gordon* 

j\[ssUMPsiT by the'PIaintilT as Indorsee (o fedb\'^ if a /Bin is acs ' 
from the t)efendant, as Drawer, the amount of a son uuin? the 

_,_, r .t • ' ' ' * - Bill docs it un- 

jBlU or exchange, ~ deralUhe terms 

The Bilt had been regularly ac^cepted, and theand^Seforeif 
Acceptor, when he accepted it, liad made it payable a?S*a b^|,"stii 
Ills Banker's. The Bill had been sent to the Banker*s> ^ndld wuh-m 
on the day it becApe.du^; but ^p^yniqnt bad, jiot ^^^^^' 
beea dems^rided s^t the Banker's vntil, afti^r banking 

^ ' KourSj^ 



[-hours. 
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hburs^ (five o*clock% and of course was not paid, 
Noti€ex)f the non-payment was given by letter to 
the Defendant; the drawer ; and upon these facts 
thre- Plaintiff grounded his right to recover. 
•Lord Ellbnborouoh said, he thought this in-' 
' sufficient to entitle the Plaintiff to recover against 
V the Defendant, the drawer. The^ holder of a bill 

had, by law, a right to resort to the drawer only on 
the default of the acceptor ; and when he took an 
accepted bill he took it on ihe terms of the accept- 
ance.: He w^ therefore bound to $be^. an ^tt^mpt 
to precipe Jthq monkey from the acceptor, 5uid that* 
gave him a right to resort to the drawer. What 
has been done here ? the bill was made payable at 
a banker's. ^ Every bill must be demanded at a|»ro- 
. per time and season, or the non-payment cannot 
be caU^ a default. It -k^ well 4&nown at what 
hours banker^ pay. It would break into the whole 
course of business, and be a trap for the drawer of 
a bill, to call this a default ty the acceptor. 
" Marry aty for the Defendant, contended, ^hat 
the demand, which was^made soon after five o'clock, 
was a sufficient demand to entitle the holder to call 
on the Defendant, the drawer: that the Court 
. woi^ld.not take notice of bankers' hours j and cited 
Lefily y. Mills^ 4t Term llep. 173 ; ajid that, in 
acpnimon case, this demand would be sufficient; 
for iio mail had a right to say, he would pay only 
^ntil a particular hour j if so, there was a default 
of payment by the acceptor, which gave the holder a 
-^right to resort to the drawer, 

Lard liiBHaoaouok said; that ii^hett a^ p«rrf^ 

took 
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to6k a bill with an acceptance at a banker's, th^ 
mode of payment was incorporated with the accepts 
ance itself. - He was bound, therefore, to deniand 
payment according to the terms of acceptance, 
which iie had not done h^re, and therefore Qoaid 
not recover. 

Plaintiff nonsuited* 

Marryat for the Plaintiff. 
Garrow for Ihe Defendant. 

A Hew trial 'Was moved for in this case ; but the 
Cociw concurred in opiuion tvith the Lord Chi^f- 
Justice. ' 

Vide 7 East^ 385, S. Ct 

fi* » 1 1 1 i rni ii II II J I i ( I l i [ r i - n j m n n fm ni w unl |fc > 

SITTINGS AFTER TERM 

AT GUILDHALL. 
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, BOSANQUET V. AndERSON^ , ^ 

' Assumpsit by the Plaintiff as Indorsee of a Bill of ^" an action by 

* ; . . ^ ■ ^ ^ *^the Indorsee of 

exchange, drawn by Wilson in hi$ own favor on the \^^^^ ®^ e^- 

T\ ' ' • ." . - :u} ^ .^change, where 

•l^el^dani, who accepted it, and indorsed over*by.i«^«"^'»<»ora«- 

MT'f • . ' * ' * . ' •' • . '. ':' -^ jmcnts have 

Alison. ' \aken place, 

*Tk/» Art'rA'^ •• ♦ V .' V- ''^'. ■*• •"* » *" JWhich are laid 

ine peciai •i^iQn stated several indorsements on»nthcDecUni. 
the Bill '^ •' '• " (. ^ r.^..^;:^-: '-tion, though 

me 1>11I. , ' . . necessary to be 

The 
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The evidence for the PlaintifF was only proof qF 
the hand-writing of the first indorser } and that the 
Defendant, when the bill became due, came to the 
Plaintiffs, who were Bankers, and^then holders of 
the bill, and offered another bill in* the place of it, 
he being then unable to take it up. 

It was contended for the Defendant, That It was 
necessary for the PlaintiflF to prove all the indorse- 
ments on the bill stated in the declaration, for that 
by the averments so made, he had bound hirnself 
,to prove them ; though if he had not done so, and 
declared only on the 6rst indorsement, he might 
have recovered on that only. 

It was answered, by the- PlaintiiTs counsel. 
That it was sufEcienjt for the .PWntiff to prove 
the hand-writing of the first indorser under the cir- 
cumstances above stated, that ofhie-dfefiftg fern^s to 
the Plaintiff, and thereby admitting the bill to be 

' his ; and that there was n0 necessity fgr proving 
the hand-writing of all the indorsers, though sa 
laid in: i the declaration, as by such admission and 
offer he admitted the Plaintiff's title to the bill, and 
thereby waived the necessity of such proof as would 
be otherwise necessary. 

JLord Ellenbo ROUGH said, That the acceptor, Ijy 
his acceptance, admitted the hand- writing of his cor- 
respondent,the drawer; but if payable totheDraw***-? 

' own order, his hand-writing, as such indorse > "i^^st 
in every case be proved, as that pnt.^^^^ hill into 
circulation J and though he acc^^^ ^^^ bill with 
\ many names on it, if they --^^^ ^^^ in the declara- 

tion^ they should be p^^^d ; bat be was of opinion 

that 



V 
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tSiat the offer here rnadf5;by tjie acceptor to pay the 
bill to the I^lajmiffs wha then held the bill with all 
the names on it, was a sufficient admission of thq 
!PlaintifFs : titles which was derived through the 
several indorsements, and of Defendant*^ liability, 
sfc) as to supersede the necessity of proof of eztch' 
person's, hajid-writing. 
<Verdict for Plaintiff. l; . •- 

^ ParJc and HosanquQi for the Plaintiff* 
Sir K Giibs for the Defendant. 
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A^f ^VESTMIIS^StER. 
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Chalie «?. Duke OF YouK» 11/^^/23. 

Assumpsit for goods sold and delivered with the The mere ad 

, « of striking a ba- 

tmual COttntS. lance, for goods 

./i'be action ^asbrbught td recover the price of count between 
ttrine sold by Plaintiff to the Defiendant, no? cmulc t^c 

;thePlaintirs counsel offered to give in evidence, L'l'oif'tK!' 
That in fhe year I8OO ^n account had been settled j^re" from that 
b«ween the parties, and a balance struck in iuvor iLTney "bea'*"^ 
o^th^ Plaintiff: . O^ that settlement bf the balance. ^'^^^ ^*'^- 
his: ddunsel contended, Xhat he was entitled to 
intefest' oh the iccount so. .settled from. the year 
1800, ^nd it'N^is- said to hav^ been so dedded in a 

Lord 
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Lord ElLeuborougk ruled. That where the 
action was for goods sold and delivered ^ the ,merd j 
setding die balance did not enlitle the party to 
blerest from that time; nor was he so entitled 
unless a time was fixed for the payment of th^ 
money, from which time only, interest could be 
claimed. 

Verdict for the Plaintiff, bu)t without mterest. 

C. IVarren for Plaintiff. 

»— for Defendant. .^ - . 

Vide Gordon v. Sxcan, 12 £fl5^41i9. 
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IN THE COMMON PLEASv 

til ■ I ' . .. y 

SITTINGS AFTER TERM 

AT GUILDHALL. 

ir ■ ■ • ,^„ , - f - I ' i 1 i' HI. *'H| 

^iineI>lso«; lioLtANb t). PllILLIPS. 

Wh»t isiicgriXnls. was an action of ^s5wm/).s/7 for goods ^oM 
**"^*^'* and delivered with the usual money counts. 

Plea of N on- Assumpsit as to all the money 

claimed^ except, as to 17 1, and as to that a plea of 

. Tender. ^ 

-The evidence of the tender was. That the Plaiil- 

tiff and Defendant being together, attd high words 

having takea place on the subject of their mutual 

demaadsi 
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demands, the Defendant said to the Plaintiff, there 
is the balaijLce of the account ; at the same time 
throwing down some money and several Bank-notes 
on the table, but they were not then counted ; 
Holland, the Plaintiff, might have taken them up 
said counted them, but he refused to take them', 
and turned' about and, went away. After he was 
^one the Defendant desired the witness to count 
the money on the table, which he did, and the 
notes consisted of a 10/. note, z 5L note, a 1 /. 
note, and a guinea. 

Sir J. Mansfield, Ch. J. ruled the tender to 
be sufficient. . . 

Verdict for the Defendant. 

Shepherd and Vnughariy Serjts. and ^spinasse 
for the Plaintiff. 

^est, Serjt. and Knapp for the Defendant. 



>fune 5, 1600i 



Johnson v. Ward. 

Assumpsit on a Policy of Assurance on the ship 
Elizabeth yfrom London toTonningen,on the Elbe. 

Plea of Non-Assumpdt. 

The Policy was produced, atid appeared to be 
signed by one Dewar^ on account of Ward^ the 
Defendant, as is the usual mode of signing Policies 
Ha Lloyd's Coffee:house.^ 

Th^e plaintiff failed in proving by the, witness, 

who 



An affidavit of 
an Agent can- 
not be used to 
prove a fact 
agjiinst bis prin- 
cipal J where hft 
can himself be 
called; but 
where the prin- 
cipal has used 
an affidavit of 
the Agent in an 
application to. 
ti^e Court, in 
which a parti* 
cular fact is 
stated, the-aiS- 
davit of the 
Agent may li^ 
used as evidence 
of that fact* 



48 tASES AT ^'ISt PRittS, 

^ho proved the subscription to the Policy, that 
• Dctcar was the agent of, or authoriised by ih^ 

Defendant to subscribe Policies in his name. 

The Defendant had, however, moved to put off 
the trial of this cau?e on an affidavit made by 
De-war ; and in that affidavit he Swore, That he 
had subscribed the policy iw question for, and on 
iccount of fVdrdj the Defendant. 

It wa^ objected by the Defendant's Counsel, That 
this eould not be received as evidence against fVard, 
as it was making the declaration of the agent to a 
^rticullr fact> evidence against the principal, which 
was not legal evidence, as he might be called 
himself. 

Chambre, Justice, said, He thought, under the 
particular circumstances of the case, it ^vas admissi- 
ble evidencej and that he should receive it; on thi 
ground olF its having been produced and offered to 
the court by the Defendant hiiiiself, in an applica- 
tion to it, as a fact to determine their judgment on 1 
matter arising in the course of the causef j which 
application the Defendant has made for his benefit : 
a mere affidavit of the agent, would lidt be evidence 
if not so used ; but when produced by the Defend- 
ant himself, and used by him for the purpose of 
moving to put oft the trial, he must be ptesumed td 
know and adopt its contents. 
It was accoMingiy admitted. 
A Copy from thi To prove the property on board, consisting ot 
ofXsUVS three casks of indigo, the PlamtifF called a witness, 
^It^l llcpt^ ^^o was a clerk in the Custom-house, which cofi- 
thcrc. is Evi- Valued an account of the ship's cargo* It was ex- 
plaint 
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flamed by the t)fficer to be a iPaper^ whicfi is liia^e 
tinder the direction of the Statute, ] 2 Car. 2. and 
is a copy of the official paper, which contains aa 
account of the cargo, which has been examined by 
'the Searcber :. the official papers go with the ship, 
and the papter produced is kept at the Custom-* 
house. 

It was objected by the iDefendant's counsel, That 
, this was not evidence; upon this ground. That 
^either the Captain should be called to prove the 
goods actually on board, or the Searcher who 
Actually searched the ship, and fotmdxand reported 
Such goods on board, and upon whose report th6 
Paper in qilestion was made out. It was not there- 
fore the best evidence: besides which the witness 
had not copied the paper himself. 
, Chambre, Justice, raled it to be admissible as a 
^aper made by atithority of an Act of Parliament 
by an officer of the Customs appointed for the pur-* 
pose, and lodged there as an official docuipent of 
the ship's cargo. 

Shepherd and ■' • • for the PlaindfF. 
^ jBest^ Serjt. for Defendant. 
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COULSON V. JONES^ 

whcnereraGe. AssuMPsiT for goods sold and delivered. 

pleaded, thougjh Plea of Non-Assumpsit as to all the money 

in the Plea, or claimed by the Declaration^ except as to 6 Z. 19 s. 

Pleas, DcTnd- and as to that at Tender. The Plaintiff also had 

nolicroflcT-offl given notice of Set-off. 

E*ri The Tender was admitted, and the Plaintiff went 

wg'y* further damages. 

The 
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The PlaintiiF proved his demand, which exceeded 
^he sum tendered, so that a balance appeared to be 
due to hitn; This the Defend^t propqped t6 cover 
by his Set-ofF; and for that purpose was proceeding 
to prove the articles composing it, when it was 
objected by the Plaintiff's Counsel^ That such 
evidence was inadmissible-; That the Defendant 
co\i\d only give notice of Set-ofF, v/hen there was 
the single Plea on the record of the General Issue % 
and that here bdng a special Plea of Tender, eyi- * 
dence of Set-off was inadmissible, for that if he had 
intended to «vail himself of it, he should have 
pleaded it as a distinct Plea^ which was the usual 
tourse of practice. 

It wasanswered^ That there wasno double Plea on 
the Record. lt'<^2is ^on-assumpsit except as to parr^ 
and a Tender as to that part, which was a single Plea 
only : but that under every circamstance of a 
G^eneral Issue pleaded, whether as a single Plea or 
otherwise, the Defendarnt could give notice, and gc^ 
into evidence of Set-off. 

Lord Ellenborouh referred to th^ words of 
the Statute, 2 Geo. 2. ch. 12. which are — *' That 
^^ where there are mutustl debts between ±e PlaJti* 
^' tiff and Defendant, or if either party sue or are 
^' sued as Executors or Administrators, aixd where 
** there are mutual debt3 betwe'en the Tefsbtor or 
^' Intestate and the other Party, that one debt may 
** be set-off against the other, and such matter given 
*^ in evidence under stich general issUe, or pleaded 
** in bar ; but if intended to be given in evidence 
• *' under the general issue, notice must be given of 

E 2 •« th« 
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** the particular sum intended to be Set-off, and oil 
'* what account it had become due ;" 

Having so referred to the Statute^ he said he was 
of opinbn, that the evidence was admissible ; and 
that in every case of a General Issue pleaded, and 
-notice given of it, a Set-off could be given in evi- 
dence. There were no restrictive words in the 
Statute, confining it to a single Plea of the General 
Issue : That though the common mode of pleading 
was to plead a Set-off when there was another special 
plea on the Record ; it rather appeared that it was 
done as a matter of convenience to save the trouble 
of delivering and proving a notice of Set-off, which 
a plea saved ; and where a Rule to plead several 
matters was necessary, convenience it pointed out as 
a matter desirable to add the Plea of Set-off, in place 
of giving notice of Set-off^ as both might be included 
in the same Rule : there therefore appeared to him 
no legal objection whatever to the admission, and 
that the Statute appeared to him to warrant it, and 
he adniitted it accordingly. 

Verdict for thfe Defendant. 

Park and ,Gaselee for the Plaintiff. 
Garrow for the Defendants 
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Howard t;. Wemsley. juiy uisoe^ 

X RESPASs for breaking and enterine: the PlaintifTs a notice givca 

° . ° on the 30th 

house, and destroying the windows^ &g. / September, to 

. ° quit at the end 

• Plea, first of the General Issue ^and thereon ; se- of six calendar 
condly, Liherum Tenementuin in one H. jfiTe/Zy, goodtocuter- 
Esq. and justification as his servant. ^nimencmgoQ 
' Replication to the second plea, That one Cubitt March, 
held the house as tenant to Kelly^ fropi year to 
year, and that being so possessed of an unexpired 
term in it, he had underlet to the Plaintiff, by virtue 
of which he entered and was possessed. 

Rejoinder, That Kelly had given due notice to 
Cubitt to quit pn the 25th of March, 1806; by 
•notice bearing date the 26th of September, 1 805 ; 
in hcsc verba, " Take notice that you deliver up 
possession of the Premises you hold from me, on 
or about the end of six calendar months, from the 
29th of September next ensuing the date hereof;'* 
whereby Cubitus t^rm was determined and justified 
as to the several trespasses, so entering as servant to 
Kelly. 

Surrejoinder, That the said H. Kelly did not 
^give due potice to quit in manner and form, &c. 
'^. ' Ea The 
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The facts of the case were, That Kellj/ was the^ 
L^i^ord of the premises, 'and had demised them to 
Cubitt, whose term commenced at Lady day: 
That on the 29th of September preceding, fFems^ 
lejf, the. Defendant, who was the agent of Kelli/y, 
* ^ had given the notice to q^uit as stated in the plead- 
ings. That the Plaintiff who was Tenant to Cubiit 
refused to . quit, whereupon the Defendant had 
entered with workmen to repair the house, which 
' was the trespass complained of. 

The Plaintiff's counsel denied the legality of this 

notice to .quit, and that of course his possession 

• / ' was rightful when the Defendant entered . He 

was yi by title as Tenant to Cubitt, aad the action 

, '-• '^s^ ^ maintainable. That the notice should correspond 

with the holding, which was stated to. be from the 

^?^th of March, to quit on which day, the notice 

should be giv^n, biit which was not so here, it 

being given to quit at the end of she calendar 

months, and given on the 29th of September, so that 

the tune to quit would be the 29th, of March, which 

^ therefore did ^lot correspond with the holding. 

Lord ELi;.ENBORaua ruled the notice to be suffi- 
cient I saying. That the 35th of March was the usual 
half-year, by computation, from the 29th of Septem- 
ber^ though not exactly corresponding in duration of. 
time; the word Calendar was surphisage, for if 
he had omitted the word Calendar, or said half-year^ 
it would be good. 

Verdict for Defendant. 

Garraw and Lay>es for the Plaintiff. 

Sir K Gibbs and 'Espinasse forthe Defendant. 
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Hos:piirs, Assignee of D^ightpn a juiy 19, isoe. 
Bankrupt, v. Duperoy. 

Assumpsit for money had and received, .brought a dcbtof^ioo^ 

t I i^T • -rt* A . r *^ • 1 Tor goods told 

by the Plaintiff as Assignee of Deigbton. on Credit 

rrt . ■ , 11 t 1 will not support 

The action was brought to recover back a sum a commission 
of 2,100/. paid by the Bankrupt to the Defendant, until the^CTedit 
after an act of bankruptcy committed. Birurgiicn for , 

The act of bankruptcy was clearly proved toioiTo'nthV 
have taken place in the latter end of April, orl'Smaftwo"^ 
beginning of May, 1 805. The Defendant resisted ^^^^^ *;;f,"^ 
the validity of the commission, and the only doubt in mSn*o^™ h 
the case was as to the Petitioning Creditor's Debt. Je'^sapwtcd! 

The parties all lived at Manchester^ and the 
debt accrued for goods sold and delivered by one 
Hamevj to tTie Bankrupt, at Manchester^ in the 
usual course of Trade* 

On the part of tlie Defendant it was relied. 
That no commission could be supported, but upon 
a debt actually due^ or by reason of the petidon- 
ing creditor holding some written security, under 
the Statute 7 Geo* 1. eh. 31 j and 5 Geo. 2, c, SO. ' 

The debt here was for goods sold and delivered; 
that the goods had been sold on a credit^ which 
was not expired at the time of the act of bank- 
ruptcy committed. That, therefore, under the 
authority of the case of Par slow v. Dearlove^ 
4f East. Rep. 438,' the cominission could not be 
sustained. 

No proof was oflfered as to the actual contract 
E4 itself 
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Jtself for the sale of the goods, but the D^fen(hnt 
icliedon the sale, being in the usual course of dealings 
which was on credit, and vihich was urged to be in-. 
sufficient as a debt not due at the lime of the act of 
Bankruptcy. 

Lord Ellenborough said, That that was not 
sufficient per s€y but he would admit 'evidence as ta 
the usual course of dealing at Manchester^ and tlie 
credit that was usually given on the sale of goods 
in that place. 

Witnesses were then called, who proved, That 
goods at Manchester vfexe sold at different credits, 
tnt in every case the shortest credit was two, 
Months, that it was usual sometimes to sell at two. 
Months, and a Bill at the end of two Months ; but 
it -was admitted^ that in some cases goods were sold, 
at a present Bill for two Months. 

It was then contended, That on a sale for a pre- 
* sent Bill at two Months, a. CommissipnN could be 
supported imder Stat. 5 Geo. 2 ; and that it might; 
jbe presumed, th^t that was the case here. 

The Defendant's Counsel answered, That if the 
♦transaction had been so, it was capable of proof, 
j^nd for that purpose evidence should be given of 
the existence of such a Bill, which could easily be 
done if it had taken place by a production of the 
Bill itself; but if no Bill was produced,* it was, 
decisive that the goods sold, had .been sold in the 
usual way, and on the usual credit. » 

Lord Ellenborough left it to the Jury, as to 
the course of dealing, and the terms on which the 
goods wer^ soldj That a debt for gop4s sold on 

an 
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?in unexpired credit, would not support the Com-. 
inission : but if the course of Trade Vas to sell by 
a Bill at two Months, if they thought that 'such ha4 
been the course of dealing here, and believed that a 
Bill had been given, they should fin.' for the Plain- 
tiff, as a Bill would support the Comniis^iQU* 

The Jury found for the Plaintiff. 

Garroto^ Park and Wood for the Plaintiff, 
Sir F. Gib(;s, Toppmg and Marryat for the 
Defendant. 

A new trial was afterwards had in this case,j 
<\yhen it appeared that the goods had been soldi 
for a Biill at two Months j hut that no Bill had been 
given. It was decided. That that would not supi 
port a Coinmis$ion, Vid^ 9 East, 498. 



Potts v. Reed. ^' *"' *^ 



AssuMPsPT on a Bill of Exchange for aO»/. 6^. 8c?. ^"a^Bufof^^^^ 
drawn by Gamon on the Defendant in his .owa^^^^2:'"P^^^ 
favour, and indorsed by hini to Pughy and by '^|;^ ^^H*^^'^ J 
Pugh to the Plaintiff. bdn^partof thk 

^ consideration 

Gamon the dravrer had be«i in partnership witU jf^^^^^". 
^ugh and one Reynolds. ^^^ executed. 

^ . ^ bythesiidAB, 

The paitnpiGsbip h*d been diosdyed, and thc^^ihe mdorser 

^ * ^ -, and others, '\% 

effects not a limited 
Indorsement. 
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effects assigned to Gam on and a Mr. liccd as Trus- 
tee with him, and Gmnan took the whole of the 
concern on himself ; and part of tjie agreement on 
the dissolution was, that Gamon was to pay to 
Pugh 1,000/. by three instalments, which instal- 
ments were secured, by Bills at different dates, and 
on one of them this action was brought. 

The defence iiitended to be set up was, That 
this was to be a payment to Pugh only, who was 
himself to receive the money, and had promised 
Gamon that he would not negotiate the Bill: That 
it was agreed so to limit the payment, and that 
fcr that purpose the Bill should be specially in- 
dorsed. It wa$ produced^ and was indorsed in these 
words : — » 

*^ Pay the contents of the within Bill to Mr» 
Evan Pughj being part of the consideration money 
in an Indenture of Assignment, bearing date the 
28th Day of December, 1804^ executed by the 
said Evan Pugh^ to Robert Reynolds Reed^ aqd 
myself." 

''J. Gamon.'* 

It was contended. That this was a restricted 
Indorsement, and that the present holder could 
not claim as Indorsee. That the nature of a spe- 
cial Indorsement, was to restrict the payment to a 
particular person, as in the case of Ancher v. Banic 
of England^ DougL 615, where the Bill was to 
be credited to the account of Dcht^ and was h^d 

mi 
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not to be further negotiabi 64 In this case, Pwgft*s 
name wjis specially mentioned, and the Fund from 
which the payment was made. That fund must 
be taken to have been credited by the Assign- 
ment mentioned in the Indors^m^t^ That Bills 
payable out of a particular fund were not negoti- 
able. 

It was answered, That the Fund mentioned had 
nothing to do with the payment of the Bill^i for 
which the Defendant was at all events liable. It 
was mentioned only as the consideration for it, and 
as for the Indorsement, it was a special Indorse- 
ment only, as fa.r as mentioning the name of thQ 
Indorsee, whose Indorsement it rendered it neces-* 
?ary to prove, and nothing more. 

Lord Ellenborough said he was of opinion^ 
That this was not a restrictive Indorsement, ajid as to. 
the other wor4$ they were surplusage, and could not 
affect the subsequent negotiability of the Bill. If 
the Bill was payable out of a particular Fund, it 
woul4 affect the negotiability of the Bill s but what 
was here u\entioned, waa not the Fund out of 
which the Bill was to be paid, but the consideration 
for which the Bill was given, which the Holder had 
nothing to do with* Mr* Gamon the Defendant, 
was here personally liable, though the liability 
might have been created by the Fund mentioned in 
the Indorsement, and as arising from the fund, so de- 
signated by the Indorsem^t j and whenever a party 
was personally liable, a Bill was negotiable. It was how- 
ever necessary to prove Pugh's Indorsement, as his 
U9JXi§ was ineationed ij[i the Indorseiaent} but though 
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90 made payable to him by name, there was nothing 
to restrain its future negotiabijity ; in the case cited, 
the Bill was to be credited to Z)aftfs' account, no 
such restriction' or direction was here. 

Verdict for the Plaintiflf. ' 

Park and Donaldson for the.Plaintiff. 

Garrow^ Gibbs and ^Espinasse for the De* 
fendant 
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HOME CIRCUIT. 
CHELMSFORD SUMMER ASSIZES, .1 806. ' 

ti • 1 ' ,, " ■■■1 I lit • I. r I II 1 " ' . i n 

Coram HEATH, JUSTICE. 
Clarice x;, Clarke and Brown. Su^<k^, igo«, 

T, If a Person^ 

HIS was an action of Trover. against whom < 

Commission of 

The action was professed to be brought against Bankrupt is. 

* fA*j sues, acquiesce* 

the Defendants, who were the Assignees under a >n it so for as to 

Commission of Bankruptcy awarded against thetheSaieof his 

Plaintiff, for the purpose of trying the validity of tinder theConi- 

the Commission issued against the Plaintiff, which shaiinJt after- 
wards be allow* 
was ed to question if. 
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was contested, could not be supported, on the ground 
that he was a Farmer, and not an object of thd 
Bankrupt Ltws. 

The Plaintiff called a Witness to prove the sal6 
and conversion of the Goods which were his, and 
*hich had been taken under the Gommission. 

On his cross-examination he said : That he was 
an Auctioneer ; that he ha4 been employed by 
BrowTiy ofie of the defendants, to sell the stock ; 
but that he was so en^ployed by the express recomi* 
inendation of the Plaintiff himself, who had intro- 
duced him to Brown for the purpose of selling the 
effects; that he did so, and he had heard Clark^ the 
Plaintiff, say, that he was perfectly satisfied with i\it 
Commission which had issued against him. 

jPcr Heath, Justice. How is this a tort or 
a wrongful conversion ? Why has he acquiesced 
m It ? 

It Was answered by the Plaintiff's Counsel^ That 
it was an acquiescence in what he could not help. 
He was then declared a Bankrupt and bound to 
iBubmit. 

FcT Heath. He might submit to the commis- 
sion, but he need not' take any part in any thing 
done under it, nor shew his acquiescence under it. 
iThe action cannot be sustained, the Plaintiff must 
be called. 
, Plaintiff nonsuited* 

Garrow and Trower for the JPIalntiff. 
Best^ Serjt* and Marryat fox; the Defendant 



It 
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/ ' 
It was said by Best, Serjt. that the same point 

had been so ruled by Mansfield, C, J. in a case 

similarly circumstanced — Quere, if not that of Like 

V. Hore and Rogers — Ante. 



. IN THE COMMON. PLEAS* 
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Jekyll v. Sir John Moore* jui^3,\s(a, 

J His^ was an action for a Libel. The LibeJ com- An action wiii 
plained of was, The including in the sentence of a against a Mem* 
Court Martial, whereof the Defendant was President^ Martiat, for"ob* 
certs^n statements respecting the Plaintiff's conduct, co*il4uct*of the 
which were false, scandalous and malicious represen- m^doas'a^ 
tations of, and concerning the Plaintiff, unconnected iervicrand'*"* 
with the duty of the Court-Martial, and with intent ^aJ^oMhc^en- 
to injure and defame him. Ihe^'officcr'Sta 

The Plaintiff had been a Captain in the 43d Jp"^^ ^°"^- 

^ * Marcial. 

Regiment of Foot, of which Colonel Stuart was the » 
-Colonel : Having preferred certain charges against 
the Colonel, he Was tried by a General Court- 
Martiaf, of which Sir John Moore was President. 

Thd 
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Irhe Court having heard the charges, honouribty 
acquitted Colonel Stuart of the whole ; and the coni 
. eluding part of the sentence was to this effect : ** The 
Court cannot pass over, without notice, the ground- 
less and malicious charges preferred by Captaiii 
Jekyll against Lieutenant-Colonel Stuart y and of 
bbserving, that the conduct of Captain Jekyll^ iii 
endeavouring to hurt and calumniate the character 
of his Commanding Officer, is highly injurious to the 
service/* . 

Upon the Case being opened, the Lord Chief- 
Justice^ having expressed some surprize at the 
novelty of the charge, asked the Plaintiff ^s Coun- 
sel upon what grounds of Law it rested ; and where 
Was the publication necessary to Constitute a Libel ? 

It was answered. That the warrant of his Majesty 
for holding the Court-Martial, states the Charged 
Upon which . the Party accused is to be tried ^ and 
the Court are ordered to enqiiire into and decide 
tjpon the charges : That that v^as the limit of their 
jurisdiction prescribed by the warrant : they ha4 
authority, therefore, in the present instance oiily, to 
acquit or convict Colonel Stuart oi the charges 
preferred against him by Captain Jekyll j but thejT 
had not so confined themselves, but hsLd gone 
'^. beyond their power or duty in imputing improper 
motives to Captain JckylVs proceedings, talum-^ 
hiating his character as if he had been actuated by 
motives derogatory to the good of the service, and in 
, consequence of which, he was forced to quit the.ser- 
vice J That as to the publication, that the sentence is 

laid 
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laid before his Majesty, and sent in general orders to 
every Regiment in the Kingdom. i: 

Per Sir James Mansfield, C. J. Was such an 
action as this ever heard of? Does this Court sit as a 
Court of Appeal from the judgement of the King, 
and of a Court-Martial ? Shall Courts'-Martial, sit* 
ting for the benefit of the service, be restricted froih 
giving their opinion as to the conduct of officers 
coming before them ? They cannot step out of their 
way to slander another ofncer, but are they to be 
restrained from pronouncing a censure on an officer 
connected with the very case referred to them ? If 
this was to be allowed. Sir Charles Morgan, the 
Judge Advocate, might have an action against him 
for a Libel, in laying the sentence of a Court-Mar- - 
tial before the King- The action i$ not maint«iinable> 
the Plaintiff must be csilled. 

Best and Baihxjy Serjts. and Dampier for the 
Plaintiflf, 

SJiepherd^ Serjt. jidam^ and Lens, §erjt, for the 
Defendant, 
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iaiMBay., PARTINGTON V. BuTCHER. 



a^o^btfo.herV** As5:uMPsiT by the Plaintiff, as Trustee of Elizcu-. 
ThlViAtlucfJ '^^'''? futc^-er, deceased, to recover from the De- 
ilirs IheTb^ fendant the amount of two promissory notes, one 
dirchlt^dbyhfo^ YOG/, the other for 450/. bearing date in the 
l^^^liXcy,!^^"^ ^791 ; th^- notes were, payable to Plaintiff,^ 
to "do« not^ and expressed to be payable to him as such Trustee 
ic"^T?ilsch* ^^^ ^^^» '^^ ^hpst words : — " I promise to pay to, 
he shall be 'ITiowas FartingtoTi^ Esq. (as Trustee for my mo- 
admission, aod ther, Mrs. Elizabeth Butcher j) three months after 

the case be 

thereby taken demand 700//' &C. 

tutc. ' The Defendant pleaded two Pleas, No72-^5SMmjp* 

sity and the Statute of Limitations. 

Replication to the last Plea — That Defendaipit did 
Undertake within six years, and issue thereon. 

The Defendant w?is the son of Elizabeth 
^Butchery for whom th.e Plaintiff was Trustee : She 
was dead, and had had a considerable fortune, with 
a {)ower of appointment s^mong her children. 

The Defence intended to be relied upon, as to. 
1,000/, under the General Issue-, was a certain paper 
produced, in evidence, signed by Mrs. Elizabeth 
J^utcheVy in these words :— 

" Memorandum, August 4, 1792^^ 

•' Be it remembered, that I do hereby forgive 

^* and relinquish to my son, Thomas Butcher^ Jun. 

\[ all interest due, and to grow due, to me or my 

' ' ^ ' •* Trustee^ 
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I** Trustee, ypon my said son's two several notes of 

*« hand for 700/. and 450/. dated the 1 st of January, 

♦' 1791, and the 1st of July, 1791 ; it never being 

*' my intention to take any interest of my said son 

** for the afore-mentioned sums, making together 

** lA^Ol. ; and l.OOOZ. thereof, when called in, to 

*^ be raised under my settlement. 

^' Elizabeth ButcherJ* 

The Attorney, for the Plaintiff, was called. He 
had been Attorney for Mrs. Butcher in her life- 
time, and by her directions had frequently applied 
tp the Defendant for payment of the notes. He 
.stated, that at the several interviews which he had 
with the Defendant, he always admitted the receipt 
of the money, and that it was unpaid ; but said, he 
should not pay it, as his mother excused him from 
paying the 1 ,000/. by the memorandum, and as to the? 
remaining 150f. that she was indebted to him in more 
than that sum for business done for her by him. 

The Statute of Linlitations had long before at- 
tached in the notes; but the Plaintiff's Counsel 
relied upon these admissions of the Defendant's as 
taking the case out of the Statute, 

Shepherdy Serjt . for the Defendant, contended diat 
they didnot : Ths^t the rule of law was. That where 
an admission was relied upon, astakiiig the case out 
of the Statute, the whole must be taken together ; 
and the admi^on must unequivocally aibw the ex- 
istence; of ^ d^miand r In tl\e case of Owen v. 
ifF^oHeyi* £«rf/. iVi jP.. 148, where the acknow- 
kdgaiemw«, ^M had the money, hut the Testa^ 
. c , F2 trix 
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trtx gave it to me ;" the latter words were held ft> 
qualify the generality of the first admission, and not 
to amount to a new promise or confession of the 
Defendant, sufficient to take it out of the Statute ; 
this was a parallel case. Mr. Butcher, the De- 

• fendant, admitted that he had th^ money, but with 
the same breath discharged himself, and denied hfs 
liability ; he said,. I had the money, but I am dis- 
charged by my mother's Memorandum ; that was a 
denial, not an admission of the Debt. 

Per Sir J. Mansfield, Chief Justice. The 
law is correctly stated. That an admission to take a 
case out of the Statute must be all taken together. 
The case cited is good law, but does not decide this 
case ; there the party absolutely denied the existence 

, of any debt, relying on; it as discharged by the gift 
of the Testatrix ; that is not the case hercw The De- 
fendant does not insist on an absolute discharge, 
but sub wodo only, by reference to his mother^ 
Memorandum ; if that does not discharge him, he 
admits that the Debt has ex&tence. Where a party 
claims a discharge, as arising, under a written instru- 
ment, as he has done ; though he has a right to 
have his whole admission taken together, the Court 
have the same right, and will see whether that in- 
strument so referred to, aflFords lum a legal ds- 
charge or not : by reference to it, it will be found 
not to be so ; it is not a legal discharge, for the 
« . paragraph relied upon as to the calling-in the money, 

. shews that it was her intention that it should be 
called in, though she might afterwards apply, it to 
another fund that is under her settlejuent» 

This 
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This, therefore, appears to me to be an admission 
sufficient to take the case out of the Statute^ and 
that the PhintifF is entitled to recover. 

But the Defendant shall hav^ liberty to move to 
set the Verdict aside. . . ^ 

BesU Baihjf Serjts. and 'Espinasse for the 
l^aintiff. 

Shepherd, Bailj/j Serjts. and Wiglcy for the 
Defendant. 
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Doe t?, Spiller. 



fiftfioCJce to 
quit is directed 
to the Tenant 
by a wrong 
Christian name, 
wad he keeps it, 
it i's a waiver of 
Che mis-direc- . 
tion, anil the 
lessor may re- 
cover on it, if- 
there was no 
ether Tenant 
of thf name. 



Ejectment to recover the possession of the Pre- 
mises which the Defendant held, as Tenant to the 
lessor of the Plaintiff j the Defendant's Christian 
name was Thomas. 

The notice to quit was directed to George 
Spilkr* 

Park^ for the Defendant, objected, That the 
Plaintiff could not recover as the notice was wrong. 

Lord Ellenborough asked if there was any 
Thomas Spiller^ and if the Defendant had sent back 
^ . ' / . the 
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^he notice? tt was answered in the negative. 
Whereupon Lord Ellenborough said. Then not 
having done so when he might have repudiated 
the notice, he should now hold him to be bound 
fcy it. 

Verdict for the Plaintiff. 

. Carrow and for the Plaintiff. 

iPark fbr the Defendant. 



Field v. Mitchell* 



1h:s was an action on the case for taking anckseWinnotlto 

•rx. for taking ^n 

ie:xcesstve Distress. excessive ais- 

The case in evidence on the part of the Plaintiff thing only" 
was. That he was Tenant to the Defendant of cer- tihougih |i^i?y* 
tain premises; That seven guineas only being ift vai^ue 1^1**^ , 
arrear, the Distress was mtide by direction gf the ^t°»s! ° * 
i)efendint, and goo<is taken, which were valued by feipr^JJJlaiice 
the Plaintiffs Witness at. SOL, but which- in f^ictl'^^^^^Xo'^ 
sold fpr 10/. only. ^ . . l^rCi^J • 

These fa^its bdhg proved. Sir V. GibbSy for the J)"e* 
fendant, contended, That the Plaintiff upon the evi- 
dence givoi, tod the facts proved as above stated, 
should be nonsuited ; .he contended, that to support 
the action, the taking must appear to be malicious/or 
the Plaintiff could not be entitled to recover. That all 

F4 th^ 
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• the old cases to be met with in the books, in stating 
in what instances a Plaintiff was entitled to recover iri 
this action on the ground of such excels was, where 
thet-e was a great disproportion, as an Ox distrain- 
ed for a penny, which is the case put in the 
books : that here the goods had sold but for a few 
pounds beyond the sum for which the distress was 
made, ont of which the expences were to be de- 
ducted ; That it was impossibls to judge with suffi- 
cient accuracy, as to what things so taken would 
produce : if taken as a distress under any circum- 
stances, they sold to a certain disadvantage, and it 
would therefore be extremely hard to subject a 
party to an action for taking goods, where so trifling 
an excess in value only appeared. 

Lord Ellenborough. There is a distinction 
between the cases, where there is but one thing 
which can be di^rained, and where there are many, 
and so the Digress is divisible. If there is but one 
thing which can be taken, so that it must be taken, 
or the party must go without his Distress, for taking 
it no action lies, though it much exceeds the sum 
for which the Distress is taken : But if there are 
several articles of some value, and there is much 
more taken than is sufficient to satisfy the rent and 
expences ; this action is maintainable, and express 
malice is not necessary to the maintaining of the 
action, nor Required to be proved ; but it is not for 
every trifling excess that this action is maintainable, 
' it must be disproportionate to some extent, and if 
' disproportionate to an excess^ the action is clearly 
maintainable* * 

To 
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To prove that in fact, the value of the goods did 
iiot exceed 1 21. and that after satisfying the Distress 
and expences there was but IGs. remaining, which 
the Defendant had offered to return to the Plaintiff, 
the Defendant's Counsel called a Witness of the 
name of Castor ; he was the Broker who made the 
Distress by the direction of the Pefendant Mitchell^ 
and by whom the goods had been sold. 

Garrow objected to his evidence unless he was 
released. 

Lord Ellenborough said he was inadmissible. The broker whi* 
The Witness had been employed by the Defendant tress is not an 
to make the Distress ; he tnust be presumed to do it nessVor the 
properly, and according to law and his duty, and if lebVrdeascd " 
there was any thing wrong in it, or if he exceeded 
his authority, whereby he had subjected his principal 
to an action, he would be answerable over to the 
Defendant who employed him. It was not distin- 
guishable from the case of /the driver of a carriage, 
by whose conduct an injury had been suffered. 

Verdict for the Plaintiff, 40/, Damages. 

Garrow and Marryat for the Plaintiff. 

Gibbs^ Park and ^Esphiasse for the Defendant, 



Daniel. 
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D.e.i,iloA. t)ANIEL t?: PlXt. 



1|F apcrtbhsays, Xhis was an actiou of AssUuipsit for goodfc Sdici 

1 II pay you * « 

tnoney, if A B j^^^j delivered. 

says it is due, 

and A B being Plea of J^oTi^assumpsit. 

applied to> says * rr., . , , i • • r 

jtisduc.buti* The adition was brought to recover this price of 

dead atthe time , , , r t^ \ t » t^i • • m 

of the action two Diocks of Portland stone sold by the Plaintiff t6 

brought, what , -r-v r i 

he bad said re< the Deiendant. ^ 

debt" u^cvi- The Defendant denied that hd had received them, 

cncc. rj.jj^ evidence in the case wias. That the Defend- 

ant lived at Enfield: That the §tone was to hi 
sent to him by a waggon hired from a person of the 
name of Laiv } the driver of the waggon 'is name 
..Was Coombes^ the Servant of 2mw at the. time of" 
the delivery of the stone, and he was proved to hi 
then dead. 

The Plaintiff proved the delivery to Coombesi 
and that he had taken the stone in the waggon 
from the Plaintiffs yard i but there was no furthef 
proof of any actual delivery to the Defendant. 

The Plaintiff then proposed to give in evidencej 
That upon the price of the stone being demanded 
of the defendant j he at first denied the delivery, but 
afterwards said j ^'If Coombes ^ys that he delivered 
the stones to me, I will pay for them.*' The Plain- 
tiff then proved> that in consequence of what the 

Defendant 
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Defendant had said, Coombes had been applied to, 
and asked if he recollected his having delivered the 
stones to the Defendant ; he said he recollected it 
perfectly well ; that the Defendant was not then at 
home, when he came with them to his house at 
JEnfield^ but his housekeeper ordered him some- 
beer at an adjoining public-house, after he had de- 
livered the stone in the Defendant's yard. 

It was objected. That this was inadmissible, being 
the mere declaration of Coombes without oath. 

Lord Ellenborougm said. That it was admissi- / 
ble evidence, and had been so decided by the 
twelve Judges in Hastings's trial : That when one 
says, '* if such a person says that I received the 
money Fll pay it :** If the person referred to is 
'^dead, what he has been heard to say on being 
applied to on the subject, in consequence of such 
reference, is evidence. 

His Lordship admitted it, and the Plaintiff reco- 
vered. 

Garrow and *Espinasse for the Plaintiff. 
Marrtfat for the Defendant. 



PoWEl-fi 
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i>«c. 3. Powell v. Roach ^ Aljt. 

It is a good dc- This was an action brouo^ht to recover the amount 

fence to an ac- ^ o 

tion on a Bill of ^f ^ 3^ ^f Exchange, drawn by Tyler and Co. on 

Exchange, that , O ' J ^ 

it is not pro- Tuvlor and Co. payable to the Order of the De- 
duced or shewn *^ ^ '' 

to be lost or dc- fendants, and by them mdorsed over. It was af*. 
the party pro- tcrwards paid by Boreman and Co. to the Plaintiff 

mised 10 pay it. ^ 

tor goods sold. 

When it became due it was presented at Taylor 
and Co' S4 the Acceptors, for payment by a Banker*^ 
Clerk, who, in the usual way, received in payment,' 
^ Check on Harrison and Co. for the amount. 

This Check was dishonored^ and notice was im- 
mediately given to the Defendants, that the Bill 
had not been paid ; they acknowledged there was 
such a Bill of their's outstanding, that they were; 
surprised the Acceptors had not paid it, and pro- 
mised to pay it, if it wa(s produced to them. / 

The Acceptors absconded, and this action was 
brought against the Defendants as the Indorsers., 

At the Trial the Plaintiff was unable to produce 
the Bill, and relied on the facts as above stated, and 
no evidence was offered to prove that it was lost or 
destroyed. 

It. was objected by the Defendant's Counsel, That 
the Bill should be produced, as otherwise the De- 
fendants might be called upon afterwards by the 
actual holder, and so be twice subjected to the pay- 
ment of it ; and as to the promise, that the Defend- 
ants had only promised to pay on production of the 

BUI, 
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Bill, and they had therefore a right to insist on the 
conditionj as if produced- they could pay it with 
, safety. 

GarroWy for the Plaintiff, contended. That as 
the ground of defence taken by the Defendai^ts 
was a possible future liability, it was clear there 
would be i;ione ; for as this Bill was in the hands 
' of the Plaintiff when it became due, no other per- 
' son, who might become possessed of it afterwards, 
'and after it became due, could recover on it, against 
the Defendants, fortius reason; That they would 
be entitled to rest on the Plaintiff's title to the Bill 
at that period, and the recovery of the value of it 
by him, which would defeat any action against 
them: That the Plaintiff was entitled to recover, 
as the Defendant had admitted that the Bill was 
outstanding, and had promised to pay it, and cited 
Hart V. Kingj 12 Mod. 350, as the Bill might be 
presumed to be lost. 

Lor4 Ellenborough said. He was clearly of 
opinion, that in this case the Defendant was wai*- 
ranted in resisting the demand, unless the Bill was 
produced, as he ought not to be subjected to another 
action on the Bill by a third person, and be left to 
protect himself by reason of the recovery in this 
action against him ; the Defendant never meant to 
waive his right to have the Bill delivered up to him 
as soon as he had paid it. 
Plaintiff was nonsuited. 

Garrow and Curwood for the Plaintiff. 
^lanley for the Defendant. ; 



t7 
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jpec.5. Wilkes v. Lister. 

If Ex«cutors, Assumpsit for goods sold and delivered. - 

who are by the "^ 

TcsiaioT'swiii Plea of Non-assumpsit. 

to carry on his , 

trade for the The Plaintiff was a brass-founder, the Defendant 

benefit of his , _ . , ■ . . , 

famiiy,suiFera a coach-platcr ; and the action was brought to 
on the trade-in recover the sum of 28 /. for goods sold, the delivery 
such pcK* n^^ of which the Plamtiff proved* 
tToMinhfsown l^^^ defence set up was. That the Plaintiff had 
soWbyWi^^' lived with a man of the name of Wilkes^ by whom 
wardl^ccmint- ^^^ ^^i^ ^^^ children, and passed for his wife for 
•bietotheExcj^any yeais. mikcs had carried on, in his life- 
time, the business of a brass-founder, and by his Will 
' left his property to his two Executors, as Trustees 
for the PlaintiflF and her children ; and it appeared 
further in evidence, that the surviving Executor 
had suffered the Plaintiff to carry on the business, 
not on her own account, but of the Estate ; dnd it 
was then contended. That the action should have 
been brought in the Executor's name, she being a 
mere servant, and not carrying on the business oi\ 
her own account, and that she could not main^. 
tain it. . 

. To prove these facts;, the Executor was called as 
a witness j his competency was objected to, ina$<< 
much as he claimed the money sought tx> be reco- 
vered by this action, as part of the Testator's. . 
estate; and that he having the use of the mopey^ 
ai;d perhaps some ^interest as Il.]!Lecutor,in,,tb^. 
... residuum 
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residuum, that gave him such an interest as retb 
4ered him incompetent. 

It was answered, Tbs^t his being a Trustee merely 
was no objection ; and that as to any interest in the 
residuuiriy that was not the case here, as the whole 
property was given to the Pl^intif and her children. ' 

Lord ELLENBoaouH said. This answered the 
objection, and he admitted his evidence. 

The Executor proved the facts above stated, and 
relied on by the Defendant as matter of defence ; 
t)ut it was admitted by him, that the Plaintiff carried 
on the business in her own name with his consent 
and approbation j that the witness had published 
an advertisement announcing to the public — ^^ That 
the Plaintiff, by the name of Sarah Wilkes^ had 
continued the business carried on by her late hus- 
bandj and soliciting the favors and employment of 
his custoniers ;*' and that he also had written the 
words S. Wilkes at the head of the pass-bppks^ 
which went hetvfeen her and her customers. 

Before Sir V. Gibhs^ who was Counsel for the ' 
Plaintiff, began his reply. Lord Ellenborough 
interposed : he said, He desired to inform the Jury 
of his decided. opinion, in point of Law, on this case. 
There was no pretence in law for th^ defence set ' ^ 

up, taking the facts in th^ir fullest extent. The 
Executor had suffered the Plaintiff to tradeinherown 
fliame ; he had given her the credit of a trader on 
her own account to the world, and if the Executors 
chose to carry on the trade of the Testator for the 
l^enefit of the Estate, they must, do it in their own 
(Lames^; that is as far as respected strangers ; for if 
■- they 
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they suflered another person to do it, though it was far 
the benefit of the Estate, as they made that persoa 
the ostensible trader, they gave that person the right 
to sue for all debts due to the concern. . The Exe- 
<:utors might file a Bill afterwards to call the person, 
carrying on the trade, to account for what she had 
received, which might have been done here ; but 
that was a matter between themselves ; but as to 
other persons, they could set up no such defence as 
here attempted. 

The Defendants Counsel acquiesced in his Lord- 
ship's opinion. 

Verdict for the Plaintiff. 

Sir V. Gibbs and *Espinasse for the PlaindK 
Garrow for the Defeiidant* 



AT GUILDHALL. 

Dec. 9,1800. Thomas t;. Anslby and Smith, Sheriffs 

of London, 

Aparoicvi- This was an action of trespass for breaking and 
mSsrbic to shew entering the PlaintifPs house, and takii^g articles of 
which*a uiLi at Household Fumiturc stated in the Declaration, 
^cs pia^c. The Defendants pleaded first, Not Guilty ; and 

' secondly, That a Judgment having been obtained, 

'at 
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^'t the ^uit of one Messenger, against one Jolid 
J ones J a writ of fieri facias issued, directed to the 
I)efeidants, to levy on the goods 't)f Jonse, and 
then justified the taking the goods as the goods of 
Joriiis. 

Replication adrtiitting the Judgment, with a de^ 
injuria sua propria absq. residua Canste. 

The Plaintiff claimed title to the goods in question, 
iirider an assignmefnt made hy Jones to him ; the 
house had been a pubyc-house, and 6n the 1 9th day 
of May the Plaintiff xras fegularly appraised into the- 
house ; the furniture, liquors, &c, being fairly valued/ 
and evidence was given of the payment of different 
stiitis of money by Thomas the Plaintiff, on Joneses 
account, and at the tifne of the appraisement a 
Di-aft given by Thomas to Jone^ for lOl. 8 s. the 
balance of the appraisement. Th^e facts were' 
pirdlred. 

The defence relied apoii Was, ITiat the transact 
tion was fraudulent, and done to defeat Messenger's 
execution, the transaction having taken place sub- . 
sequent to the Trial. 

It was then stated, Tliat the verdict was obtained 
on the 14th of May, in the Common Pleas, but- 
that final judgiftelit could not be obtained until the ' 
^Ist of May, which was 6n a Monday, and this 
transaction took place on the 19th, being the Sa- 
turday preceding. 

It viras proved that the Sheriff's Officer went into 
possession on the 22d, and sold on the Saturday 
follovdng. 

It became material to ascertain, when notice of 
^ G Trial 
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Trial was given in the cause of Messenger v. Jmes^ 
and when the caiOe was tried. 

A witness was^ put into the box, and asked when 
notice of trial was given. 

It was objected to provin]; this by parol, and it 
was accordingly proved by producing the Issue and 
nodce of Trial indorsed, and then the delivery of 
the Issue was proved. 

A witness was then asked. When the cause came 
on to be tried in the Court of^ Common Pleas? he 
said^ At the Last Sitting in Term. He was then 
asked on what day of the month the Trial had taken 
place? 

It was objected by Garrow, on the ground that 
this fact could not be so proved j that it was matter 
which should be proved by production of the Re- 
col-d Itself. 

It was answered, That the trial of a cause was a 
fact which had taken place on a particular day, and 
, could therefore be proved by parol* 

Loird Ellenborough said, That he could not 
receive parol evidence of the day on which the 
Court sat at Nisi Prius^ as that was capable of 
Other proof by matter of record. ' 

The evidence was accordingly refusedi 

Verdict for the Plamtiff. 

Garrow and ^Espinasse for the Plaintiff. 
' Sir K Gibds and Marryat for the Defendant* 



[The 



Vec^bi 
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[The following <iase Usaog to the saai^ effedt 
as the preceding pae^. I. j^^y^4?5ened it 
from a manuscript jnQ$e»3 V •- -. * -- 

1wB>piipA*^^«W>iw*whM<^ Tij/m • I il H j-J V 1 I iirfc- f 1 r ■■, 

"StTTINGS AFTER MlCHAELMAS'f^M^ i7S8^^ 

Hex i;. HahmonS) Page. 

Thi^ was an Indictment for Perjury, on an Issne 
vhich had come on to be tried at J^i&i Prim^ and 
^here referred. 

TheProsecntoT gave in evidence, the Nisi Prius^ 
Record, by which it appeared when the Issae ^liras 
joined : but no Postea being indorsed, the Prosecu- 
^tor's Counsel offered the parol fevidence of the 
Officer, that the cause came on to be tried on a 
particular day, and the Rukof Court to prove the 
reference of the cause, which Minguy alledged 
was, in this instance, the best possible evidence, 
because the^Juiy having given no verdict, there 
Vfzs nothing to indorse on the Postea. 

On the other hand, Ersiine objected, That the 
time of such a trial could only appear by matter of 
record, viz« by indorsement of the. Postea ; and not^ 
^withstanding the reference, the Postea ought to be 
indorsed ; Tliat the Jury was sworn, and either that 
a Juror was withdrawn, or a verdict taken for the 
'Plaintiff^ subject to the reference. 

G2 Lord 
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Lord Kenyon at first was of opinion. That these 
proceedings must be proved by the record, and not 
by parol evidence, , or by the rule of Court, which 
was between. other parties ; but he though^ that the 
Posiea might be so indorsed now in Court. He said, 
that in civil cases it is common to allow indprsemelits 
in Court of notes or bills^ or alterations in blank in- 
dorsements to answer the facts of the case ; and he 
knew no diflFerence between civil and criminal cases, 
where there were materials by which to amend. 
' ,- * He said, he had known instances of amendments in • 
capital cases from the officer's notes at a great dis-, 
tance of time. However, on reading the allegation 
in the indictment, ** That the cause came on to be 
tried before a Jury of the.Country ;** and, *• that a 
Jury was sworn/' he thought that these facts qply 
could be proved by the Record, and that it would 
be too much to say, that the whole Posted^ with the . 
names of the Jurors, and that one thereof, viz. the 
last sworn, was withdrawn from his fellows, should 
now be indorsed; but what was conclusive was, that 
when so indorsed, it could not be given in evidence 
in another cause without being stamped, though it 
is not usual to stamp it on making it up. 

Defendant acquitted. 

Mingay and Baldwin for the Prosecution. 
; . Erskint and Wood for the Defendant. ' r 
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Bayley ^ ^/^ D. Wylie. . J^-»- 

Assumpsit on a Policy of Assurance on the ship Depositions 

,,,,-_ n ^ r . lakea under an 

caiied the Vanholden, from Charlettown to Liver- oia c .amis- 

ston may be ad* 
J}00lp mitted without 

A Bill had been filed in the Court of Exchequer, Jo^Tsswn, ts 
;ind a Commission had gone out to take the Deposi- sumcd to^ba 
tions of witnesses at Ckarlestown. whcreui^era 

At the trial the Depositions were produced, xhrbir^nd 
Their admissibility, as evidence, was objected to by bcTroduccd."°* 
QarroWy for the Deferidanf, unless the Commission, 
under whicH the Depositions were taken, was. also 
produced, and the Bill and Answer upon which the 
Commission had been founded. 

Sir K Gibbs read the beginning of the Deposi- 
tions, which stated the taking of the Depositions 
under a Commission from the Court of Exchequer, 
and contended that that was sufficient. 

Lord Ellenborough said, If these had been 
Depositions of s^ long standing, where, by presump- 
tion, the Commission might be lost, he might 
perhaps have admitted the Depositions alone ; but in 
the case of recent transaction, and where the De- 
positions had been lately taken, he should require 
the Commission to be produced; but that no state 
of things could make it necessary to produce the 
Bill and Answer, provided the authority under which 
the Depositions were taken, namely, the Commis* 
rion, was produced. 

It afterwards appeared, that .the Defendant's 
i . G 3 attorney 
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attorney had agreed to admit the Depositions in 'tfiafe 
• Cause: 

Lord EllenIjo ROUGH said^ That bytheworda 
*• in that cause'* he had connected the Depositions 
*ath thte Cause, and they were accordingly admitted*. 
Verdict for the Plainti£ 

■ Sir V.^Gibbs and Newbold for the PlaintifE 

^ ^, GafroWj Mapryat and Jervis for the Defeadanfe. 



lT.cn,i80fl. DuNKtEY W BuLWER and LlOT33*v 



•Wtoeascaman This" was aHf sction of -^SMTTip^f* brought againslt 
p^sXa^so ^^^^^^^^^^^^^ ^ owners of the ship Bridget, ta 
tj^to wa^* .recover the amount of wages churned hy the Plain^ 
had Jrved un- tiff, for his se^iccs as a. sailor on board that ship. 
^!'thaTciaim^' The facts of the case were these; On the 20tfc 
Sl^nd^oa ^f of January, 1804, the Plaintiff was hired as a. sailoc 
STvSS For^o serve on board i\ie Bridget y then, bound oh a. 
l^Jl^'alThcVcst voy^e f^^n^ Shields %o Gibraltar^ at the rate of 
thcrX forfeit ^^* 3 5. per month. The ship sailed on that voy-. 
wai^s'^th^iL ^S^» and arrived at Gibraltar^ when she discharged 
^"^^ f^^ ^^^ cargo^ about the end of the month of May,, 

his claim for 1804» 
vr^es up to the 

time of his being The Plabtiff th^n engaged to serve on board her 

impressed. ° ^ 

, for the homeward bound voyage, on which voyage 
she was to go to Zante to take in a cargo of fruity 
and to retuiii vsrith it to Bngfarid^ 

■ . . . '^'\. Oa 
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On the 17th of November, 1 804, the ship having 
taken in her cargo, and then being at the island of 
Malta on her homeward-bound voyage, waiting 
for convoy, the Plaintiff, who was then serving as a 
seaman on board her, was impressed and carried on 
board his Majesty's ship ArundeL 

The ship remained some time at Malta^ but on 

the 5th of February, 1 805, being after the time the 

Plaintiff had been impressed, having sailed on 

her homeward voyage^ she was captured and de« 

. stroyed* 

The Defendant paid into Court the amount of 
the wages for the whole of the outward-bound 
voyage to Gibraltar, but nothing on account of 
the homeward. 

The question in the case was. Whether the 
Plaintiff was entitled to recover wages on the homt* 
ward-bound vayage> up to the time of his having 
been impressed. 

The Plaintiff grounded his right to recover on 
the effect and operation of the Statute^ 2 Geo, i. 
ch, S6, by which it is provided^ '* That any seaman 
entering into his Majesty's service shall not be 
deemed a desertion nor cause a forfeiture of his 
wages/' That in this case, under the Statute, he Avas 
entided to his wages up to the time of his going on 
board the King's ship ; and that in fact the usage of 
the navy was correspondent with it : That as he 
therefore had a right of action on his going on 
board the King's ship, it could not be divested by 
any subsequent matter. 

Lord £ljl£NBorough said. That seamen's title . 
G4 to 
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to wages depended on the completion of the voyage 
when the ship became entitled to freight ; but whea 
the ship was lost, all title to wages, as to every part 
jof the crew, was at an end, and they had no claim 
.on that accoui^. If a seaman deserted before the 
voyage was completed, by his not serving to the coi>- 

. elusion of the voyage, he forfeited all right to wages 
foi any part of the voyage; and the Act of ParliamenJ: 
meant to give the sailor, who entered on board a 

-King's ship, a remedy for his wages for a partial 
service, which another sailor could not have, for he 

' thereby got a title to. wages for such partial servicCj^ 

vand without waiting for the completion of the voy*- 
age J but that the act was meant to be confined to 
cases where all the crew were entitled to wages, by 

' reason of the ship's arrival,, and by the completion 
' of her voyage, not to^ cases where the voyage was 

<jiot completed, and no wages could'* be claimed by 
the crew at all ; when that voyage was defeated, the 

law deprived the whole crew of any wages whatever, 

•and he, for his partial services, could not be in a 
. better situation than they for the whole. H^e as 
no wages whatever could be claimed by the seamen, 
the Plaintiff must suffer the loss to the foil extent 
of the wages on the homeward voyage, the 
wages on the outward voyage, that is to the arrival 
at Gibraltar, having been paid into Court, 
There was a Verdict for Defendant. 

Park and *Espinasse for the Plaintiffi 
Sir V. Gibbs for the Defendant, 

Warrington 
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Warrington ^ Alt. v. Furber and Deer. 12, isoai 
Warrington. 

Assumpsit for money paid to Defendant's use* a guaraote* 

' * . given by thirtl 

Warrins:to7i. one of the Defendants, suffered iudff- persons on the 

. . •' ^*^ sale of goods, 

ment to go by default, and Furber the other 'De- is within the 

o ' . 1 T» 1 • exception of tho 

fendant pleaded Non-Assumpsit and Bankruptcy, stamp-acts re- 

The Defendant*s had carried on trade under the ments, ani ^ 
.firm of IVarrington ^nd Furber \ and having occa- stamped, 
^ion to buy goods, they appUed to a Mr, Martin 
to purchase goods from biin. He refused to let 
them have the goods on their own credit, or unless 
the payment was guar^teed by some other house 
of credit. In consequence of that, they applied to 
the Plaintiff's to become guarantee to Martin for 
them, and they gave their guarantee for the purpose 
gf being given to Martin in the/oUowing words ;— 

^' Mi^. Thomas Martin.** 

"Sir, ^f May 9, 1801/* 

<' At the request of Messrs, Furher and War^ 



^^ rington, whp informed us they were about pur- 
^^chasing goods of you, to the s^mount of 1000/. j 
•^ we hereby guarantee the payment of that sum, 
5^ if purchases ^re made, say at six Months.** 

Signed by Plaintiff* 

.Upon this guarantee Martin delivered goods tQ 

Furber 
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Furier and Warrington^ to the amount of 1000!. 
and in payment for them took a bill at six Months^ 
accepted by the Defendants, and drawn in favour 
of Martin^ which became due in December follow^ 
ing. In the Month pf November, before the bill 
became due, Furber and Warrington became 
. bankrupts; Martin did not prove* his debt under 
Furber a^nd Warrington* s Commission, either on 
the bill which he held, or for the value of the 
goods sold, but called upon the Plaintiffs under 
the guarantee, after the bill became due and was 
unpaid; the Plaintiffs paid the money, and now 
brought their action to recover that sum, as money 
paid to the use of the Defendants. 

The defence of bankruptcy was abandoned by 
the Defendant Furber^ who had pleaded it, as the 
money was paid after the §uing out of the Commis- 
sion, and the Plaintiff had no claim against the 
Bankrupts estate, until xailed upon under their, 
guarantee. 

The Plaintiffs called Martinis clerk, who re- 
ceived the guarantee, to prove the whole transac- 
tion ; and the guarantee was put into his hands ; it 
was an unstamped paper ; when about to be read, 

-Sir V. Gibbs objected to its being received in 
evidence. His objection was. That it was an 
agreement by which the Plaintiff agreed upon a 
certain event, to pay a sum of money on ac- 
count of the Defendants, and should therefore be 
6tamped« 

It was answered, That it was an agreement for 
the sale of goods, and by the Stamp Act, imposing 

a Stamp 
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a Stamp or Agteement, those relating to the sal^ 
of goods are, excepted, and therefore did not re- 
quire a Stamp, as bemg of that description. 

It was answered by Sir V. Gibbs, -That the 
Statute exempting froin the necessity of Stamps^ 
Agreements for the sale of goods, applied to cases 
only of present sale, and not as in this case where 
there might no sale take place, or at all eVents was 
in future. And the Plaintiffs Counsel having 
mentioned the case of Curiy v. Edensor^ 8 T, 
Rep. 524, as applying to the present, he sjud that 
in that casej^ Lord Kenyan had laid great stress 
on the circumstance of the transaction being for a 
preseftt sale. ' 

Lord Ellenborough first observed. That the 
infipression of his mind was, that the clause of the 
Statute which exempted such agreements from the 
necessity of being stamped, seemed to apply to 
cases of sale between the buyer and seller, and not 
to cases such as the present, vi^hich was an agree- 
ment with a third person ; but his Lordship's atten- 
tion being called to the case of Curry v. Edensory 
which was a, contract by which a broker, having by 
writing agreed to indemnify his principal on a sale of 
goods, against any loss on the resale, which was writ- 
ten on a piece of unstamped paper, his Lordship said 
was in point, and ruled that the guarantee in ques« 
tion should be received in evidence, particularly as 
the words of the act spoke of agreements, not 
pxerely /or, but relating to the sale of goods. 

Verdict for Plaintiff; 

Garrat» 
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Garrett) and 'Esplnasse for the PlaintiC 
Sir F. Gibks for the Defendant, 



« This case was afterwards moved in the Court of 
King's Bench, who agreed in opinion with the 
Lord Chief Justice. Vide 8 East:, 242. 



IN THE COMMON PLEAS- 



SITTINGS AFIER TERM AT GUILDHALL. 



Deer. 16, 1806. FoNsicK V. Agar and Oliicrs. 

Where, by rule Xhis was 311 actioQ of Assumbf^it to recover a 

of Court, a wit- i • i i^ m • 'rr 

ness about to go sum of S8 /. Claimed by the Plamtiff as crimpage, 

abroad, is per- .. "^ i i- ^^ ^ i 

mittcd to be ex- tor procuring seamen to man the ship ** General 
tcTrogawrics, SluQrty" then proceeding on a voyage to the East 

they may be . 

given m evi- J^IlUlcb* 

witness has ^ A motlou having been made during the Term to 
vojrage^though P^t ofF the trial, it was made a part of the Rule, 
been put^'back .That a Captain Rogers^ who then commanded the 
bad wealhen"" " General Stuart^* who was a material- and ne- 
cessary witness for the Defendant, wd likely to be 

absent 
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ab^Sent on his voyage, when the cause should come OA 
to be tried, should be examined 6n Interrogatories. 
Captain Rogers was examined on Interrogatories, 
which were produced. 

It being however necessary, before they were 
read as evid^ice, to prove. That he was within the 
meaning of the Rule, that is, absent from the king- 
dom 4t the time of the Trial, a witness was called 
to pi'ove it; His testimony was, that Captain 
Rogers had sailed with the ship from the river, and 
had arrived at Portsmouth on his outer-bound 
voyage : That he had there waited for Dispatches 
from the India House, uhich Dispatches had been 
seat to him some days before ; and the witness 
said. That if the wind w^as fair, he believed the 
ship might then have sailed, though she was to sail 
with convoy. 

It was objected. That this did not satisfy the 
Rule, and that Captain Rogers should be called. 
That the rule of evidence was a strict pne : that 
Depositions of witnesses could not be read in a 
Court of Law, where viva voce evidence was to 
be had of the fact ; which was only under parti* 
cular circumstances, and by Rule of Court; to 
satisfy which, it should be distinctly proved, that 
the witness was absent from the kingdom, and in- 
capable of being called. 

Sir J. MansfieLd, said. That he should admit ' 
the Interrogatorie$. to be read. The Rule t^ra# not 
to be takeaso strictly, as to require it to be abso- 
lutely necessary, that the witness should be- on his 
voyage, wUea the trial xstme on. If the ship had 
^ : - > ' sailed. 
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i 
sailed, though put back, or if the witness had gone 

on board, and wais ready to sail, though prevented < 

by contrary winds, that would be sufficient. ' 

It might happen that a witness might lose his 

voyage or his convoy, while attending a trial> 

though bond Jide then intending to sa&U * 

The case was referred. 

J5e;yf, Serjt. and ^Espinasse for the Plainlifli 
Shtpherd'^ Serjt. for the Defendants 



i 
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CASES 



C A S E S 

ARGUED AND RULED 

AT NISI PRIUS, 

HILARY TERM, 46 GEO. in. 
SITTINGS AFTER TERM 

AT WESTMINSTER. 
Pimm v. Grevill. 



Fitb, IC, 180} ft 



This was aa action of JRepleviri^ for taking Plain- in Replevin, 

. ^, J where a tender 

tltr 8 goods. , is pleaded, and 

The Defendant made cognizance as Bailiflf to deto^d^and^re* 
Mr. Slade, who was the landlord of certain tre- Kmlnd' 
mises held by the Plaintiff of him, of the taking as a Ty^'indTt 
Distress for rent in arrear up to the 25th of March, oi^^nlt/io 

1 Qr\ti made to one 

•^^^*^* sentorautho- 

The Plaintiff pleaded, in bar of this cogniaance,4ciJ|5eniSJ' 
Xhat after the rent became due, and before tbe^S2!j»ttc. 

Distress 
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t)istres5 made, he had tendered and oflFered the rent 
to Slade. 

Defendant replied a siibsequ%nt demand, and 
l-efiisal by the Defendant, as Bailiff to Slade, upoA 
'which issue was joined. 

Thqr evidence was. That GrevUI the Defendant^ 
who was a broker, had been authorised and em- 
ployed by Slade to make the Distfess in, qXiestion 
for rent in ai-rear. He had not gone himself to Pimm 
the PlaintiflPs house, but had sent his son to make 
the Distress in Piinm*s house, and he had demanded 
Mr* Slade" s rent: Pimm answered he could not 
pay it, as he had already tendered it to Mr. Slade. 
The son was then proceeding to make the Distress^ 
when the Plaintiff asked him by what authority he 
was acting, and desired to see it ; and afterwards 
<said, if he would shew his authority, he would pay 
him the rent. It did hot appear that he pro- 
duced any authority, or that any money was th^a 
offered. 

It was relied upon for the Plaintiff, that this did 
not support the Replication, which waS-a subsequent 
demand and refusal of the rent by the Defendant y 
whereas, there was no demand of the rent whatever 
made by him, nor was he present, or in fact on the 
premises at all. 

Sir V. Gibb$ contended, that the evidence did 
support the issue: That the issue was, whethei* 
'the money was demanded and refused, independent 
of any reference to the character of the person by 
whom it was demanded. That, in law, if the issue, 
was on a tender - to the Defendant, evidence of £ 

tender 
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lender to the son would be good ; and so therefore 
%as a demand by him t That as the whole case of 
Ihe Plaintiff turned upon the taking of the PlaintifPs 
goods, which was dcMie, not by the Defendant him- 
self, but by his son, the iPlaintiff could not adopt 
the act of the son, to charge the father for one pur- 
pose, and not admit his power of acting for another t 
that he, therefore, was to be considered as the 
Defendant himsdf for that purpose, and the de- 
mand was therefore good, as made by him in the 
character in which the. Plaintiff had adopted him. 

Lord Ellenborough said, That the evidence 
liid not i^tablish the Issue j that if the Issue had been 
on a Tender to the Defendant^ as Bailiff of Slade, it 
t:ould not be sustained, for his was a delegated au- 
thority tod could not be delegated j the son had 
no authority ; he had equally no power to receive 
the rent, or give a discharge for it; so circum*. 
stanced^ ^ Tender to him was not a legal or suffi--. 
^ient onej and the Plaintiff was entitled to recover* 
' Verdict for the Plaintiff* 

Garrow and Ldwes ifor the Plaintiff. 

Sir y\ Gibbs and *£spinasse for the Defendant 

Ldwes cited Coore v. Calaway^ I ^Esp. N. Ph, 
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««m#&y< WaLKEE tJ.'LlSCAftiEiAY. 



]!!iuv1jas"b^ This was an actipa for money had and refieijr^^. 
fum^^'aid'M a ^\^^ ^f Nofi^AsAunnpsit and Bapkrijip^y'* 
consideration The Ectioii was brought to- recover ^ sttpi of 

for It, that IS, ^ . , ' . • 'cr 

money bad and moncy, bcinff the Consideration paid by the Plaintiff 

received from ''' f ir^rj 

the time of the foF an Annuity granted to him by the Defendant, 
nuity* 11 at any in the Hionth of J^uavy, 1 80 1 . This. Annuity had 

subsequent time, .* , « ^ . «•• t i rr» 

^etftside, and bcsen $et aside by, the Pourt m Michaelmas. Term, 
gramoT became J 805, OH accou^tof a defect in the memorial ; pfipr 
th?R^nt,Vut to the Annuity b^ingso s^t a§ide, .the defendant 
ite bcin^sc^srt ° had becwne a Bankrupt^ and had, th^ei^ obtw^ his 
by'hisVer^rfil^ Certificate, The present action waa brought to re- 
^^^' cover back the ccaisideration by an action for money 

had and received, on the authority of the case of 
Shove V. Webb, 1 T. Rep. 732. 

The Defence was. That the Defendant was pro- 
tected by his Certificate ; that the action, bekig for 
money had and received, the cause of action arose 
from the time of the payment of the money as the 
consideration for the Annuity, which money was 
paid in the year 1801 ; that though the Annuity 
was not set aside until Michaelmas Term, 1805, 
yet having been then set aside, it had relation back 
to the time pf granting it, and was of course a Debt 
prior to the Defendant's commission, and therefore 
barred by his Certificate. 

The case of Hicks v.|Hic*», 3 East, 1 6, was cited.* 
It was contended for the Plaintiff^ That until the An- 
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Yiuity was actually set aside, there was ho debt due to 
the Plaintiff^ which could be proved under the Com- 
mission, e^Qept^the ar/ear thqidue pfiAe Annuity, ,,^j^^^^- 
Hwft at the time oiF the issuing of the Cottimisfiioii 
there was no debt due to the PlaintiflF. for the coBfii- 
darktionrtlte Mhuity *m^^^ .. .> , 

that if th'ei^^as iio debt'whith ^zs provable under 
the 'Commission when it issued, the Certificate, was 
iid W. ' . / ' ^» 

Lord E'llenborough said. The Annuity Having ' 
been set aside, must be considered afe if it had liever 
existed; of -cbnrse the relation took place to the 
time when the money was paid, which having been 
paid for ah A nnuity afterwards set aside, there was no 
consideration fbt thie money paid, and the PIaindff*s 
title to the money was from that dme : the tlaintifF's 
right to the motley having therefore preceded the 
Bankruptcy^ the Certificate was a bar. 

Verdict for the Defendant. 

Parfc^and Xflteres for the Plaintiff. 

Harrow ahd Sir V. Oibbs for the Defendant# 
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SITTINGS AFTER TERM 

AT GUILDHALL. 



Jlf«re««. GwYLtiM t). ScHOtEY & AH. 

fn case against This was an attioti affainst the Sheriff of Middle- 

<bc Sheriff for . o 

taking insuffi- scx, for takinff insufficient pledges in Replevin, one 

cient pkages in ' ^ ir o mt 

Kepicvin, in of these vras of the name of John Jojtnson. 
insufficiency of To establish the fact of Johnson^s insufficiency> 
stances of them i the Plaintiffs Counsel was proceeding to inquire 

it is evidence . , . . ' , • i ' 

that they were luto his circumstaflceSj and among other matters 
i)Un applied to proposcd to provc^ applications made to him for* 
And^'proml?^ money by different Creditors at different times, 
STd^noVpa^r which he was unable to pay : which he had made 
repeated promises to pay, but which promises he 
had as iiepeatedly broke. 

This was objected to by Garrou\ of Counsel fof 
the Defendant, That the action was against the 
Sheriffs, and what Johnson had said was not evi- 
dence ; the declarations of third persons never being 
admitted as evidence against a Party i^ the Cause. 

Lord Ellinborough ruled. That it was admissi- 
ble evidence ; that it was material to ascertain Jolin^ 
son's circumstances : the fact in Issue, being as to his 
fitness or unfitness to have been received as Bail 
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by the Sheriff, j^nd that that was to be collected, . 
as well from his own declarations as from facts . 
otherwise capable of^roo£» -He fhf?reforfi, admitted 
the evidence. 

Sir V, Gibb$ and > ^ . for the Plaintiff", 
Gcirrowiox the Defendant, 



Johnson v. Lewellin^ 



4 HIS action was brought by the Plaintiff, who was Though an i»- 

^ ^ s^rument cornea 

9. seaman, agamst the Detendant, who was the out of the pos- 
Master of the vessel in which the Defendant sailed adverse pany ia 

t* r 11 • 1 • 1 consequence of 

as a manner ; for wrongiully puttmg him on shore a notice to pro- 
on the Spanish Main, by which he lost the advan- t^s bi«n «ccu- 
tage and profits to be derived from his services on ggp^e of a sub- 
board the ship for the voyage for which he had-^^^'J^g^^'^e^u;! 
engaged. _ ^ J±t^V 

To prove the fact of his having been hired as a*^^^^'*^*** 
jailor for the voyage : his wages and situation on* 
board : and that the Defendant was master ; notice ' 
had been given to produce the ship*s articles executed 
by the Captain and the crew. 

They were produced, but Sir Vieary^ Gibhs ob- 
jected to their being read, unless the subscribingWit* 
i;iess was called to prove the execution of it, stating^ 
at the same tinie^ that there were other facts, inde* 

H 3 pendent 
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pendent of the proof of the execution of the instnii 
ment, to which he meant to examine the Witness. 

GarrovxC for th^ PlsentiflF, ,ionten4^, that as 
the instrument came out of the Defendant's custody^ 
where the opposite party could not know who the 
subscribmg Witness was j^that' that superseded the 
necessity of his proving the execution by the sub-, 
scribing" Witjiejfs, and citedTthc King v. Middiezojf^ 
2 T. Rep. 4:, as expressly deciding the point. 

lie further relied, that the Statute 2 Geo. H. 
eh. 26. made the Articles of themsjslves evidence,^ 
so that it became unnecessary to give any evidenqe 
of the execution of them whJi^eve^u 

Lord Ellenborough said. The Rule of Law 
^a§ clear, that Instruments . witoessed , must., be 
proved by those whose names were subscribed a§, 
witnesses to th9 execution ;; That |t ;q3p$|ured'to hicij^ 
that the Law of the King v. Middlezot/, though 
it .went tb^kngth ^gtted -^by tfae:|*l;\intiff!a.€x>tmsel^ 
appeared to have been decided withpHt due con^, 
' siderafion, ^nd that he should Hold himself not to^ 
be bound by it, but expect tp hayj? the subscribing 
Witness tailed.-"' - -----. ... 

That as to the Statute 2 of Geo. p. ch, 26^ 
,. That appUeito actioos by sailor^ fojr. wages 9nly, 

A luror was. afterwards withdrawn by consent,^ - 

;^ ■ Oarrowznd — -— ! — for the Pl^nitiffii . -. 

' ; ^ir'F.;Gr^Z'4^fwthePefeBdant^.: , - 



r/:.:> i^-- 



. .? .* 
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CASES 

' ARGUED ANP RULED 

AT NISI PRIUSi 

■ • • • ■■ . . • ■» 

HOMiemcxnT. 

Ill ■ mill I It 'ii' I / II .11 ^m/^mm^t t 'i ^ '■' 

MAIDSTONE LENT ASSIZES^ iaQ6< 

'i ' u II . ^ mmmm^0» m t u j iii j i W 'liii '^fV} ^ m • 

Cwm LOB;D CHtEF BARON MACDQNAI4>. ' 

-i . . ■ . ' ' ■, • . 

CoBE, Clerks t^. Selbt* jir^efc«, w;. 

This ws^s an aqtion on the case^ ^.*'^'* *''«';« « 

T^ private road 

The Declaration stated. That the Plaintiff W5is^|;«^"s^»**'*^™» 

tho Parson ma/ 

Rector of Ightam^ in K^nt 5 and as $uch, entitled to "»« " forcaro'. 
the Tithes of that Parish : That the Defendant \^ras Tiihe, though 
the owner and occupier of Lands within the Parish, public road 
tQ th^ Tithes of which the Plaintiff was entitled : nieau 

H 4 • That 
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That the Plaintiff as such Rector had and used, 
and ought to have and use, a certain way leading 
from the King's Highway through a certain gate 
unto a certain Close calleci the Seven Acre Close, 
belonging to the Defendant, to gather and collect 
his Tithes, and to go, return, pass and repass, for 
the purpose of collecting, gathering and carrying 
away his Tithes growing on the said farm and 
lands: He then assigned a breach that certain 
Tithes on the said land being severed and set out^ 
that he had entereft for the purpose of carrying away 
the Tithes so severed and set out, and that the De, 
fendant obstructed the said way, 

Plea of Not Guilty, 

It appeared in evidence, that the Defendant gave 
notice to the Plaintiff, the Parson, of setting opt his 
Tithe of wheat, in the Seven Acre field ; and the 
Plaintiff sent his waggon tp take it away by a pri- 
vate road which belonged to the Defendant, an4 
which passed through the farm, and led to the field 
in which the Tithe was set out ; but no person had a 
right to use that road, or pass over it without the 
Defendant's leave and permission, but it was used 
by his carts and waggons in^ the cultivation of his 
farm, as a road through the farm for all agricul- 
tural puposes : There was another road to get intct 
this field, which was a public one, but it was more 
circuitous. 

The Plaintiff's servant in his way to the fieldj^ 
where the Tithe was set put, was proceeding along 
this private way, when he found a gate locked,^ 
tP prevent his proceeding by that way to the field 
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in question, which he broke open and took the 
Tithes. On his return another gate was locked, 
and he was thereby prevented from passing with 
the Tithes along the private road to the Parsonage, 
and carrying them, away by that way j which wa^ 
the obstruction complained of. 

Lord Chief Baron Macdonald told the Jury, 
That when there was a private road through a farn^ 
used by the owner of the land for agricultural and 
other purposes, the Parson had a right to use it for 
the purpose of carrying away hp Tithes. 

That it made no diflference. in the law, that the 
public road was but a little more . circuitous than 
the private one, nor that the owner of the land 
carried his nine j^rts by another way ; for this must 
happen in alj instances, where the place to which 
the Clergyman intended to carry the Tithe lay in a ^ 
different direction from the Farmer's barn. 

He admitted that the owner of the road might 
shut it up, by planting trees, or any other such 
ineans, b\it he took the law to be clear, that as long/ ' 
9s it continued to be a road used by the occupant 
pf the farm, so long the Clergyman had a right ta 
ijse it ior that special purpose. 

The Jury (s special one) found a verdict for the 
Plaintiff, but gave only a falrthing damages, although 
the Tithe was proved to_he worth 14/. and to have 
l^een totally spoiled, ( 

Best J Ser]u and Bosanquet for the Plaintiff. 
Garrow and Bailey^ Serjt. for the Defendant. 



Poe 
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X)dc ex dem. Oi.pershaw ^' AlK 

holds uT° a This waa an action of Ejecti»«nt, brought to recorer 
agrcemrntfofa po^gessbn of Certain Lands in i;he Parishes of 

lease, which * 

specifies the CbclifUld^ OrpifigiQih ajwl &t^Mary^ Cray^ itt 

inserted in the liCTlU . • 

le&se ivith s. 

iHtht'ot entry. The PlauuifFs wex^ Trustees ynd^ tha will of 
th^m/w ° Sir Bifih^rd Glod^^ md hadd^mia^ the Pr^ipise^ 
,£^^8^uinc'd*Ja in question to th^ Defendant* 
th Jugh^Do I'ease There luad been no I^ease.executed;^ bu^ 2f3t Agre^* 
wwa.^^° ^^^ had beei\ wteK^d into betw^ the p?a:t»es for 
a Lease^ 
The Agreement speQified what Covenants va^Q 
. to be inserted in the hes^i such as to pay r^tj^ 
not to underlet ; not to take three successive crops; 
not to cut trees, &c. &c^ witU Ji righ^ of rt^entr^i 
for breach of any of them^ 

The Ejectm^t wa» brought pn this last clai^se of 
jre-entry, for breajch of several of the proposed Co- 
venants> which the Plaintiff wa$ p.re|>anpg to pi^ove^ 
when— r 

JBesiy 5er]tt objected to th.Q Plaintiffs' right t^ 
recoyer^ on the ground, That there could be Q»ly,a 
forfeiture of a legal Estate^ by reason of a breach of 
Covenant ; and' that it was therefore necessary to 
shew^ that xhe Defendant was sq possessed : that such 
; an Estate only, could be subjegt to such covenants 

aftd conditions^ and those be created by some legal 

instruQ^ent 
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iijstrumeni conveying such Estate ; whereas the De« 
fendant*s Estate here was an equitable one only, con* 
ferred by the Agreement, no Lease having ever been 
executed, and the iDef$ndant never having bound him* 
self by Deed to the perfomianee of any Covenants. 

It was answered by the Plaintiffs' Counsel, That 
it had been decided^ m the case of Doe ex dem^ 
Bloonifield v- Smith, 6 Easty S30, That where a 
Tenant held under an Agreement for a Lease, that 
he should be deemed to hold subject to all tb^ 
terms and conditions, which it was intended should 
fom^ part t)f the Lease : That if a Lease had here 
been executed pursuant to the terms of the Ag^^^ 
ment, there could be no doubt of the Lessors of 
the Plaintiffs^ right to recover, there having been 
breaches of Covenant here clearly committed by 
the Defendant. 

The Defendant's Counsel^ in reply, observed. 
That the Agreement in Doe v. Smith applied to 
the duration of the term only, and not to any col- 
lateral Covenants. 

Lord Chief Baron Macdonald observed, That 
had it not been for the authority cited of Doe on 
the demised of BroomM^ld against Smithy he should 
have thought the objection a good one, ^he action of 
Ejectment bdng to recover a legal Estate ; but thataci 
fording to the abstract of the case asnowshewnto him, 
he must consider it as decided upon the bros^d princi-* 
pie, that a Tenant in possession, by virtueof an Agree* 
ment for a Lease, must be considered as holding; 
from year to year under the cbnditions, and upon 
fhl^ te^ms contained in the Agreement, and sub- 
* - ject 
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ject to all the. legal consequences of holding 
under such terms. Though the case of Doe v% 
Smith applied to the, determination of the term 
■^ only, that was the important part in every demise 
for a term of ye?irs, and if thit was held to be go^ , 
verned by the terms of the Agreement, the Agree- 
ment must be equally operative as to all the other 
circumstances of the demise. 

Considering himself, therefore, as' boun^ by the 
authority of the law, that the several stipulations 
contained in the Agreement, respecting the hcflding, 
when reduced mto a Leasee were the terms upon 
which the Tenant held the Land. He would not 
nonsuit the Plaintiff; but he would, however, give 
the Defendant leave to move on it if he thought fit^ 

The Plaintiff was afterwards nonsuited oil the 
merits, so that the point was never moved. 

Garrowy Baily, Serjt. and ■» ■■ for th^ 

Plaintiff. 

Be$t, Serjt. and Marry at for the P^fwdaAt^ 



CASlt 



C A S E S 

ARGUED AND RULED 

AT NISI PRItJS 

IN 

EASTER TERM, 4Y GEO. IIL 



sirriNGS after term 
AT GUILDHALL. 



1?. Westmore. 



A HIS was an action oii'a Policy of Insurance, on Under a Policy 
the ship Hero^ during one month's remaining in given nmc, 
Portsmouth Harbour, securely moored. moorc^i^nacct* 

At the time the Policy was effected the shipshcis^'rramed 
Was moored at Portsmouth^ at a place called Deep- moorinf wlthS 
water. She was afterwards removed to Beech^^^^^^^^* 
heady where her bottom was cleaned and repaired, 
and afterwards $he was put into dock at Mark^s 

^ Wharf, 
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Wharfc and safely moored : while she was thef^ 
an accidental fire broke out^ and she was burned. 

Upon this loss the action was commenced. 

The Attorney^Generdl objected. That thePlain- 
tiflF could not recover, this not being a loss withiii 
the terms of the Policy, which was on the ship . 
while she remained moored in Portsmouth Har- 
bour J whereas by shifting her position so often 
the risk was increased ; nor was it to be supposed 
that all places were of equal security ; stnd the. 
tJhderwriter might have contemplated on the 
place whete she lay when the Policy was effected^ 
. as a place bf gt'citfer Security than aiiy 6fher! 

Lord £li<£nborough said. That he was of 
opinion, the loss was within the terms of the 
Polidy. It appeared to him, that the risft in- 
sured against did not require the continuity of 
the state in which the ship was when the Policy 
was effected, and that the term^ of the l^ollcy war<^ 
rai]ited a removal from place to place within the 
Harbour of Portsmouth ; and that siich a Chingd 
of place must have been in the contemplation of 
the parties, Thd loss did Qot arise from any £siult 
in the mooring of the vessel, but from another inde* 
pendent cause* And she had, during the whole 
time, remained in Portsmouth Harbour* 

Verdict for the Plaintiff. 

_. Park and PTilliams for tie Plaintiff. 
' The AUornejf-Gemral for the Defendant- 
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ARGUED AND RULED 
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AT NISI PRIUS, 
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TRINITY TEI^M, 47 GEO. ITT. 






' SITTINGS AFTER TERM 

AT WESTMINSTER. 



BuLLEN V. Ansley and Smith, Sheriffs 
of London. 

This was an action i^ainst the Defendants, forrheSherurit 
money had and received, paid, laid out, and ex- ^^'^^o"'„ 

-J J «•« Execution le- 

pended, &c. ^ied, though 

Plea of Kon^AssumpsU. tX^'^lt 

The action was brought to recover dxe sum of JjJif,*^f" '^^^ 

78 /. under the following circumstances :«-« 

One. 
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One Emmett having become indebted to thii 

• Plaintiff, he had obtained a judgment against him, 

upon which he sued out a Writ of fieri facias td 

levy the amount on the goods atid chattels of 

Emmett. 

The Execution was executed^ and the sum 
levied, the poundage upon which aiiiounted to 78 L 
which was the sum in dispute* 

The Execution had been, in fact, irregular, and 
a rule having been obtained to set it aside^ and that 
the money levied should be Stored to Emmett ; 
that rule wa^ made absolute^ and the money levied 
ordered to be restored to Emmett. 

The Sheriffs had, however, retained the 78Z. the 
f)0undage on the Suni levied; and the Plaintiff, 
having paid to Emmett the whole amount of the sum 
levied on his goods, how brought the action to re- 
cover from the Sheriffs the 78Z. sd f etained by them. 

Upon opening the case. Lord Ell enborough 
declared his opinion. That the Plaintiff had no titled 
to recover; That the Sheriffs, having regularly- 
levied under the authority of the Writ of Execution^ 
had nothing to do with the regularity or irregularity 
of the proceding Under which that Writ had issued j 
that was the act of the party himself, by whom 
it was sued out: the authority of the Writ the 
Sherifis could not question, but was bound to obey* 
He had, therefore, paid proper obedience to the 
Writ, and the Statute having given to him certaim 
fees for his trouble as poundage, he was legally 
entitled to those fees on account of his levy. 

The 
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The PlainriflF submitted to be nonsuited. 

Topping and Lamhe for the Plaintiff. 
The Attornet/'General for the Defendants. 



IN THE COMMON PLEAS. 

.SITTINGS AFTER TERM 

AT GUILDHALL. 

Fountain, Administrator, v. Young. 

A ■r*i..rt-T ^ person to 

ssiTMPsiT for Meat sold by the Plaintiff's Intes- whom a party, 

1 -r^ r 1 supjjosing him 

tate to the Derendant. to be an attor- 

Plea of ^On-^55ttmpSl^ confident^ 

The Plaintiff's Counsel called a witness to prove tk>ns™res^cting 
an admission of the debt by the Defendant, in a wiundto gite 
conversation which he had had with him respect- them"tf caficd 

• _ i^ ■ -as a witness, 

Mlg 11. attornies only 

The witness, at the time of the conversation {J^^^^^^p^^^^^^ 
stated, S3ud. That he had been sei^t for by the De- ^jj^^^^^^^^^^^^ 
VOL. VI. I fendant,"P^;^^*«'' 
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fendant, to consult with him as to his defence, the 
Defendant supposing hitn to be an attorney. He 
was, in fact, at that time, clerk of the papers in New- 
gate, but had been formerly clerk to an attorney. 

He admitted that he had been so sent for by the 
Defendant, under the impression that he was an 
attorney, and the communication was so confiden- 
tially made. 

OnsloWj Serjt. for the Defendant, objected to 
his exiriiination ; That if he had been an attorney 
there could be no doubt he could not be examined 
as to the facts so communicated to him ; and he 
contended that a similar privilege was extended to 
all confidential communicalions made to any person 
professing to act as an attorney, to whom the party ^ 
had disclosed his affairs under a bona fide iftipres- 
sion of the person's profe^ssional character. 

It was answered by Shepherd^ Serjt. That 
there was no such privilege, except in the case rf 
attornies. It was the business of the party to con- 
fine his communications to his regular attorney 
only, who was not bound to disclose what his client 
had informed him of, respecting his case, but other 
persons were bound by their oath to speak to all 
matters within their kndwledge. 

Sir James Mansfield, Chief Justice, said, 
The rule of law, which protected clients from 
having their confidential communications respecting 
their cases given in evidence, was confined to the 
cases of the party's attorney only, and there was no 
such privilege extending to other persons circum- 
stanced 
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stanced as the witness was. He $houldj tbereforcj 
be examined in chief. 

He was so, and the PlainriflF had a Verdict. 

Shepherd^ Serjt. and Puller for the PlaintiC 
OnsloWy Serjt. for the Defendant. 



END OF TRINITY TERM. 
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MICHAELMAS TERM, 48 GEO. III. 



i)ec.4, 1808. AmEY V. LoNG. 

A person in pos- This WHS an actioii Oil the case. 

wt^wbH The Declaration stated. That the Plaintiff had 

subl^n^l'rfttcej sued out a Writ of fieri facias, indorsed to levy on 

toTroduccu'!'* ^^^ g^^^^ ^^ ^^^ Samuel Qlover, directed to, the 

MM?^beira s Sheriff of Surry, and upon which he had returned 

to him or not. nulla boTia t That an action was brought against 

the Sheriff for a false return thereon ; That it 

" became necessary to produce the Warrant to levy 

under such fieri facias : That the Defendj^t, who 

was an Officer of the Sheriff of Surry, had been 

subpoenaed 
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jsulycsnaed as a witness on such trial, with notice 
to produce the Warrant whereon such levy was 
to be matle : That he did not produce such War- 
rant, by reason whereof the Plaintiflf was nonsuited^ 
and forced to pay costs, &c. 

The Plaintiff produced office copies of the Judg- 
ments in the original action of Amey v. Glover^ 
and that of Amey v. Smithy Sheriff of Surry. 
In the former the Judgment was stated to be against 
^amuel Glover^ jun. 

This was objected to as a variance. ^ 
Lord Ejllenborough said. That as there was 
but one action, there was no ambiguity j if there 
bad been another 'cause of the same name it might 
be fatal. 

The subpoena had been directed to Long and 
Grace J and they were called upon by it to pro- 
duce their, or either of their Warrants, and all 
papers, &c. _ , ' 

The Wjurant had been directed by the Sheriff tc^ 
Grace only ; Grace had no house, but Long had 
a Lock-up-house, and it was used by Grace^ who 
brought to it such persons as he arrested. A person 
who had been arrested by Grace, and locked up at 
Long^s house, saw on a file there^ the Warrant in 
question. 

A witness also swore. That he had a conversa- 
tion with the Defendant, and asked him. Why he 
did not produce the Warrant ? that he did not deny 
having it, but said he would nonsuit the Plamtiff ia 
this action as he had done in the other. 

19 • Th^ 
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The Attornetf'General, for the Defendant, con* 
tended. That the action could not be supported 
against Long, who was not the Officer entrusted 
with the execution of the Warrant : he had no title 
to the possession of it ; it belonged to Grace, to 
whom it had been directed. The action had been 
against the Sheriff for a false return ; and it was ne- 
cessary to connect him with his Officer ; that was 
done by the intervention of the Warrant ; Long had 
no legal possession of it, as it was not addressed to 
him ; and as to its being seen on the file, that gave 
no right to take it off and produce it, it was Gruce^s^ 
not his Warrant. 

Lord Ellenborough. The person who filled 
up this subpoena filled it up against both Grace 
and the Defendant Long, supposing that the War- 
rant might be in Long^s possession, though legally 
belonging to Grace. If the Defendant had the 
Warrant he was bound to produce it. He was 
bound to obey the subpoena, however he might 
have come by the possession of the paper ; there is 
evidence to shew that at one time he had it in his 
possession. The question is, whether he had the 
Warrant in his custody, and then could have pro* 
duced it ; that was for the Jury to say. 

Verdict for thp Plaintiff, 

Park, Marry at and Pell for the Plaintiff. 
Mtorney-General and Garrow for the De* 
fendant. 



w 



^ 



HILARY TERM, 46 GEO. III. 1808, J 19 



IN THE COMMON PLEAS. 



SITTINGS AFTER HILARY TERM 

AT WESTMINSTER. 

HoNEYwooD V. Sir W. Geary. Feb. ms. 

This action was brought to recover from the De- a Member of 
fendant a sum of money claimed to be due under who wniuS 

^, r 11 . . ^ an Election for 

the followmg circumstances. a candidate for 

In 1 802 Sir Edward Knatchbull, Sir W. Geary, n,cnt, u s^uch""" 
and Mr. Honejjwood were candidates for the County b?n^hVs PrincU 
of Kent; on the 15th of July Mr. Honey wood had l^^"^^^^^"^ 
a considerable majority, so much so that his election 
was deemed to be sure ; Sir W. Geary was lowest 
on the poll. 

A proposition was made by a friend of Mr. Ho- 
7ieywood, (Mr. Leigh)^ to Mr. Larkfns^ who was 
at the head of Sir W. Geary's Committee, that Sir 
JV. Geary should have the benefit of Mr. Honey- 
wood'^s second votes, if he would contribute to the 
expence. It was then stated, that the proposition 
had been agreed to; that he had had such second 
votes, and by the eflfect of theiti finally succeeded ; 
anci the action was for the share of the expenses. 

Mr. Leigh was , called, and was about to state 
what passed between him and Mr, Larklns^ re- 

1 4 ' specting 
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specting the agreement lor a junction of interest, 
' and Mr. Larkins's undertaking, on the part of Sir 
William Geary y to contribute to the expences. 

Besty Serjt. objected^ That such conversation 
should not be given in evidence ; no direct com- 
munication with Sir William Geary himself was 
proved : he might have delegated a power to his 
Committee to enter into such an agreerpent, but 
the Committee constituted one body, and any 
orders to bind him should be the act of the majority 
of the Committee; this was the act of Mr. Larkins 
only, and could not be obligatory either on the 
Committee at large, of on Sir William Geary. 

Shepherd, Serjt. contended. That each Member 
of the Committee had authority; they were dele- 
gated by Sir fF. Geary to act for him. He cited, 
from Clifford's Reports of the Southwark Election, 
a case before Lord Kenyon of the Tewkesbury 
' - Election, in which evidence of the acts of Mr. Smithy 
an agent, was admitted by Lord Kenyon to bind the 
Candidate. Here Mr. Larkins was the agent of 
Sir William Geary confessedly : he was the Chair- 
man of the Committee ; he gave orders for every 
part of the conduct of the Election, which he should 
prove. 

Evidence to' that effect was given. 
Mansfield, Ch. J. after observing. That it had 
been proved that the Committee had full authority 
to act for Sir i^. Geary ; that they had ordered 
chaises, and gave general orders respecting the 
Election, which Sir W, Geary adopted and had 
the benefit of j — he should, therefore, hold Sir 

IV. Geary 
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/F. Geart/ bound by an Agreement so made by 
Mr. LarJiinSy acting in that capacity. He there- 
fore admitted Mr. Leigh to be examined. 
Verdict for the Plaintiff. 

Shepherd, Runnington^ Serjts. and C. Running-^ 
ton for Plaintiff. 

Best and Vaughan^ Serjts. for the Defendant. 



SmiNQB AFTER TRINITY TERM, 1808. 

AT GUILDHALL. 



Young & Barley t;. Smith & Phillips, 
Sheriffs of London. 

This was an action of Trespass on the case, against An admitsiaa 
the Defendants, as Sherifis, for a false return. . ^XmadT^ 
The Declaration stated the issuing of a jkrit^^;X'^l 
facias against one John Tenant, at the suit of ^,;^^'''?^ *;';g. 
the Plamtiflfs, under which the Defendants had Ij,";^^'}; J^^j 
entered : That Tenant had goods, which the De- oj''^"""^^ 
fendants had taken in execution, and yet had falsely "^o™** '" ^"**' 
returned nulla bona. 

■ The goods had been taken in execution by the 
Sheriffs on the 20th of November, 1807. - 

On 
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On the 20th of November a Commission of 
Bankruptcy had issued against Tejiant, *and the 
defence relied upon was, that the Bankruptcy over-r 
reached the time of the levy. 

The Act of Bankruptcy was proved to have taken 
place on the 4th of November. 

The principal point in dispute was, whether a 
good petitioning Creditor'^ dej)t existed at that time, 
sufficient to support the Commissign, 

The debt was a sum of 208 /. claimed to be due 
to Stein, Smith and Co. who were Distillers, for 
Gin sold to Tenqnt^ who was a Liquor- dealer/ and 
which was proved to have been delivered to Tenant 
in the September preceding. 

No evidence was given as to the Gin having been 
sold on credit, and the petitioning Creditor's debt, 
therefore, stood as a debt for goods sold and de- 
livered^ due upon the delivery of the goods. 

To answer this, and to shew that at the time of the 
Act of Bankruptcy committed, the debt claimed by 
Stein and Co. was not a good petitioning Creditor's 
debt to support the Commission, it was reEedonfor 
the PlaintifiF, that the goods had been sold on credit, 
and that the credit had not then expired. To es- 
tablish that fact — 

The Plaintiff's Counsel called a witness to prove 
, a conversation between himself and Smithy one of 
the petitioning Creditors, in which Smith, in an 
answer jto a question put by the witness, as to the 
Gin having been sold at three months credit, admit- 
ted the fact, that it was sold at three months credit, 

* The 
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The three months had not expired on the 4th of 
November. ' 

It was objected, that what was said by Smith was 
not admissible ; he was petitioniilg Creditor, but he 
was not a party in this suit, and that what was said by 
one who was not on the record, was not evidence. 

Sir !• Mansfield, Chief Justice, said, He had no 
doubt that the admission of the petitioning Credi- 
tor, as to any fact respecting his debt, was good 
evidence. 

He admitted the evidence, and the Plaintiff had a 
Verdict. 

Shepherd and Vaugha?iy Serjts. and, ^Espinasse 
for the Plaintiffs. 

Best and Onslow, Serjts. and Scarlet for the 
Pefendants. 
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CASES 



CASES 

ARGUED AND RULED 

AT NISI PRIUS, 

ON THE 

I 

HOME CIRCUIT. 

MAIDSTONE SUMMER ASSIZES, 1808. 
Coram LORD ELLENBOROUGH, OH. JUSTICE. 

I 

The King v. Howe. 

T6e convicdom -^ 

* fore rSc^^of This was an information against the Defendant for 
thepeacr,ofob:^jj5^j.y^|.jjjg j^ Sheriff's Officer in the execution of 

ccrs, in which -J^Jg duty. 

the evidence •' 

given is set out, pjga of Not G uiltV . 

cannot be given ^ ' ^ 

in evidence to Evidence was riven by the Officer 6f the ob- 

contradict what ^ *^ ^ ) r i t> 

18 sworn by a struction, and he swore to the person of the De- 

witness at the , - , i m r • 

trial as to what fendaut zs being the person who was guilty of it. 

he swore before rr-, 

the Justices. 1 he 
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The defence was an aliJri. 

A witness was called for the Defendant to sup. 
port It, 

Howe, the Defendant, had been convicted of the 
obstruction before two Magistrates ^ in the penalty 
of lOO/. and the same witness, who was now pro- 
duced for the Defendant, liad been examined be- 
fore the Justices. 

The record of the conviction was produced in 
Court, 

On his cross-examination, he was asked as to 
what he had sworn before the Justices ? This was 
done with a view^ and for the purpose of contra- 
dicting him, by the production of the Record of the 
conviction, as it set out the evidence as given before 
the Justices on the conviction of Howe. 

It was proposed by the Counsel for the Prosecu- 
tion to give the Record of the Conviction in evidence 
ta contradict what he then had sworn. 

JLord Ellenborough said. He would admit the 
Record of the conviction to be given in evidence, to 
prove that such a proceeding had taken place, bul 
not to contradict the testimony given by the witness. 
Persons i^ho were before the Magistrates should be 
called to prove on oath what there took place. 
The conviction itself, for the purpose proposed, i 

was therefore inadmissible, and he rejected it *• 

Shepherd 

• 8iiting$ aftir MUhaehntu Term, 1*190, at GwiklhalL 

Eix V. Akbki. 
Information against the Defendant for obstructing a Custom-bouse 
Officer in the execntion of his duty. 
Per Lord Kenyon. The Defendant's Counsel have np right, nor shill 

^ they 
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^epherd^ Bolland and C Runnington for the 
Prosecution, 

The Common-Serjeant anfi Gurney for the 
Defendants 



they be permitted to enquire the riaitte bf the p^irson who gave the infut* 
mation of the imugg;led goodd. 

A question hating arisen as to the Defendant's rig^ to go into the 
question of, Whether the goods were smuggled or hot ? 

Per Lord Kenyon* Where ^t Officers have an information of sinug- 
^Ted goods, which affords a probable ground to warrant the search, per- 
sons obstructing them in their search, or in the discharge of their duty, 
ore liable to an information for the obstruction, whether smuggled goods 
«e found or not* But the Officers seareh at their periU 



Pearsojs t>. Hutchison, 



In an action on Xuis was an action On a Bill of Exchange by the 

a Promissory , ^ o •' . 

Note,the holder Indorsee agaftist the Acceptor* 

is not bound , ° * ^ -l r^ ^ tt 

to uke an In- The Bill was Stated to be lost, and the PlaintiflF 
Note has been had offered the Defendant an Indemnity, which the 
latter had refused. 

This was offered at the trial as a reason for its 
' non-production, but no proof .of the actual loss was 

offered. 

Lord Ellenborough, C. J. waS of* opinion. 
That the Plaintiff" could not recover. His Lordship 
said. If the Bill was proved to have been destroyed, 
he would admit parol evidence of it. It had been 
laid down by Mr. Justice Buller^ in a criminal case, , 

an 
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an indictment for forgery, in which case the pri- 
soner was proved to have swallowed the note on 
which the forgety was imputed, that parol proof 
of it was admissible evidence. 

Here the instrument being negotiable it might 
have passed into other hiands, and the Defendant 
•would remain liable, and might be called upon to 
pay it ^er again* 

But it was S2ud that aii Indemnity ^as offered, 
and this brought it to the question of Indemnity^ 
whether the Defendant was bound to accept it ; as 
to that he was of opinion, That no one was bound 
to accept of it, as he would remain liable to an ac- 
tion on the Bill, to which he would have no defence, 
and then be forced to have recourse to his Indem- 
nity. 

Bolland cited an authority from Marius^ That 
the Acceptor ought to pay where the Bi^ was lost, 
But the Chief Justice thought it could not be relied 
oft, and that jsuch a construction would be produc- 
tive of much inconveijience, if taken in so general a 
i^ay. 

Plaintiff nonsuited. 

Attorner/'General and Bolland for the Plaintiffl 
Garrow for the Defendant* 



CASES 



CASES 

ARGUED AND RULED 

AT NISI PRIUS, 

IN 

MICHAELMAS TERM, 50 GEORGE III. 

AT WESTMINSTER. 

Nw.fi9. GOODTITLE CX d.PlNSENTi;. LaMMIMAN. 

Ejectment to recover the possesion of a Baker's 
Shop and Cellar, demised by the Lessor of the 
Plaintitf to the Defendant. 

The premises were described in the Declaration 
as *' situate, lying, and being in the united Parishes 
of Su George the Martyr^ and St. George 
Bloom spur y.y 

A Witness 
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" A Witness being asked where the premises were 
Situate? said they werie iii the Parish of St. George, 
Bloomshnry. 

This being objected as a ground of lionsuit, — It 
Vtras answered that the Parishes were united by Act 
of Parliament^ and that the premises were therefore 
rightly described in the Declaration. 

It was answered. That this was for the purpose 
only of jointly supporting the poor, and for no other 
purpose 

Lord ElLenSorough said. It was certainly so i 
*rhat for all other purposes they wei:e distinct Pa* 
Hshes ; and nonsuited the Plaintiff, , 

Wigley for the PlaiiitiflF. 

tSarrow and 'Espinasse for the Defendant* 



StILK v. MEYRICKi 



This was an action brought by the Plaintiff, a a jjromiseb^ 
|)rivate sailor, to recovier the amount of his wages, vJsd of tn'ad- 
bn a voyage from London to the Baltick and back. toTsiuwTfor* 

The sum claimed was partly fot moiithly wages, fn^thTvoyl^^- 
according to articles which he had signed, and a**^**^^'- 
further isuhi claimed under these cil-cumstances. 

T^o sailors, part of the creWj had deserted the 
fehip, and the master (the Defendant), hot being 
able to supply theit plates at Croristadtj promised 
to divide among the crewj in addition to their 
Wages, the wages due to the two mett who had 
deserted. 

Vol. VI, K tJpOtt 
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Upon this being claimed, it was objected^ That 
any engagement by the master for a larger sum 
than Vf2iS stipulated for by the articles was void^ and 
the case of Harris ▼• IVatson^ Peake N. P. Cases, 
p. 72, cited. 

It was answered, That this case was very diffe- 
rent from the case cited : That this engagement 
was made before the ship sailed on her voyage 
home ; it was made under no coercion, from the 
apprehension of danger, nor extorted from the 
Captain ; but a voluntary offer on his part for extra- 
ordinary service. 

Lord Ellenborough ruled. That the Plaintiff 
could not recover this part of his demand. His 
Lordship said, That he recognized the principle 
of the case of Harris v, fVatson as founded on 
just and proper policy. When the Defendant 
entered on board the. ship, he stipulated to do all 
the work his situation called upon him to do. 
Here the voyage was to the Baltich and back, not 
to Cronstadf only ; if the voyage had then termi- 
nated, the sailors might have made what terms 
they pleased. If any part of the crew had died, 
would not the remainder have been forced to 
work the ship home ? If that accident would have 
left them liable to do the whole work without any 
extraordinary remuneration, why should not deser- 
tion or casualty equally demand it ? 

Verdict for the monthly wages only. 

Attorneff^General and ^Espi^asse for Plaintiff. 
€urrow for the Defendant. 
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CASE S 

ARGUED AND RULED 

AT NISI PRIUS, 



IN 



HILARY TERM, 1810* 



SITTIJSIGS AFTER TERM AT WESTMINSTEjJ. 



Pride q. t v. Stubbs. 

Debt to recover the Penalty given by Statute S 

EKz. for following a trade, not having served an 

apprenticeship. 

The trade was that of a Coachmaken 

It was objected, That this Statute only operated 

on such trades as were in use at the time of the 

Statute being passed. 

Lord Ellenborouoh assented, and nonsuited 

the Plaintiff, saying, That the trade of a Coachmaker 

was not one in use at the time of Queen Eliz. 

- Garrow and Lctwes for the Plaintiff. 
Park and Sclrci/n for the Defendant* 
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CASES 

ARGUED AND RULED 

AT NISii P R I U S, 

ON THE 

HOME CIRCUIT. 

I I I I ■ I — ^—^ I i f I mm 

MAIDSl'ONE LENT ASSIZES, 1810. 

Coram LOHD CHIEF BARON MACDONALD. 



Yates v: Lance, 

tVhcre an 

action is de- HP^ r. ,. « * * «« 

fended byan A RESSPASS* 

ZidlbH^^Ji* Justification under a right of way claimed as a 
bfciefrayed ow P^^Hc Highway. The way claimed as a public one, 
Rat^*" ^[cii y^'^ ^^ ^^^ front of the Ship Tavern, at Greenwich, 
hT(ione^fk- ^^^^^ ^ Coionade, and leading by stpps down into 

rishioner who t}\Q river# 

fubmit to'^pay The Plaintiff was the proprietor of the Ship 

the rate, and rj^ 

not otherwise to 1 averU* 



contribute, is a • Thfi 

good witaes»^ *• **' 



CASES AT I^ISI PRIUS. 133 

The aclion was defended by an order of Vestry, 
Wid by a resolution of the Vestry, the expences 
were to be defrayed but of the Poors' Rates, 

A VSTitness was called for the Defendant. 

JSTarryat asked him on his voire dire^ Whether 
he was not a Parishioner and paidrates ; and whe- 
ther he was not present at the Vestry when the 
4expences of the action were ordered by a resolution 
of Vestry to be defrayed out of the Poor^' Rates ? 

Having answered in the affirmative. He objected 
to him as interested. 

It was answered. That no such appropriation of 
the Poors' Rates could legally be made, and there- 
fore he was under no legal obligation to pay ; and 
.being asked whether in case be was not bound by 
law to pay the Rates made for the purpose of de- 
fending the cause, he meant to contribute out of 
his own pocket ? 

He said he did not, 

The Lord Chief Baron held him to be admissible, 
saying. There could be no such appropriation of the 
Poors* Rated, of course he could not be bound to 
contribute in that shape ; and he had refused to be 
bound in anfy other way ; he had not therefore an 
interest sufficient to render him incompetent. 

Garrow and Marryat for the Plaintiff. 
Pest, Serjt. and Foplet/ for the Defendants 
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KINGSTON LENT ASSIZES, 1810. 



Stringer v. Martyr, Esq, 

TnZ of"*' Trespass for taking Plaintir s goods. 
tcod! upder^h"s Defendant pleaded that he was a Justice of Peace, 
umim Amends. ^^^^ the goods wcrc taken under a Warrant on a 
iaio' only' °^' Distrcss for Poors' Rates, and tendered 40s. amends 
dainis goods to under Statute James I. 

the \'ilue of the 

sum tindr.cd, 'j^j^g tender was admitted by the Replication. 

ana it is ^dniit- ' » *^ 

ted, Deicndant xhc Plaintiff put in the notice of action under 
Verdict. the Statute of George the Second, which was in 

these words : 

" You having on or about the 10th day of No- 
*' vember^ 1309, seized and taken, and caused to 
^' be seized, and taken certain goods and chattels; 
** to-wit, ten pewter dishes, the property of WiU 
** Ham Stringer^ being of a certain large value, 
** to-wit, the value of 2h and carried away the same 
*' from and out of a certain Messuage and Dwel- 
*' ling-house of the-said William Stringer, situate 
*' and being in the Parish of the Holy Trinity of 
" Guildford, but without the bounds of the Cor* 
*' porate Jurisdiction of the Town of Guildford^ 
*' and having afterwards sold and disposed of the 
** same ; I do therefore give you notice that an 
<« actioa will be commenced for the same. 

" Signed by Plaintiflfs Attorney/** 

Upon 
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Upon the notice being read, Best^ Serjt* ob- 
jected, That upon this notice there must be a ver- 
dict for the Defendant : That the tender being of 
21. and the Replication having admitted the -value 
of the pewter dishes to be 2L though laid under a 
viz. the Plaintiff could not go beyond 2/. though 
the Jury could give less ; the sum tendered there- 
fore covered the Trespass^ and was 5y the Plaintiff's 
own shewing sufficient amends. 

Garrouo, for the Plaintiff, contended^ That the 
taking of the dishes was not the only Trespass x:om- 
plained of, it was also for taking them out of his 
Dwelling house ; so that there was a Trespass as to 
the house, which would not be covered by the 2/. 
tendered, . which applied to the goods only. 

The Lprd Chief-Baron, after referring to the 
notice. Was of opinion that the Trespass complain- 
ed of, applied to the goods only ; the part respect- 
ing the house being the place only where they were 
taken, and not a distinct Trespass; and that the 
Plaintiff having admitted' the tender, and by the 
notice having limited the value of the goods lost to 
2/. could claim no more ; and that it was covered 
by the tender. 

The Plaintiff was nonsuited. 

Garrotv ^nd Marrt/at for the Plaintiff, 
Jiesty Scrjt. for the Defendant. 
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ESSEX SUMMER ASSIZES, 1810, 



Coram LORD ELLENBOROUGH, CHIEF JUSTICE, 



=5=55= 



Jury,itio, Rpx t?. Great Canfield, 

f^^l^r' This was an indictment against the Parish of Great 

icfcXS ^^^^^'^> for not repairing a Road 

fpa4. Xhe indictment stated that there was, and from 

time to time, whereof the memory of man \vas not 
to the contrary, had been a certain public King'3 
Highway, leading from Great Dunmow^ in the 
County of Essex^ to the village of Little Canfield, 
and from thence to the village of High Roothings, 
in that County ; and for all the King's subjects ^to 
pass and repass, &c. ; and then and there averred that 
divers, tp^wit, 120 pesches of the said Road, leading 
from &c. to &c. was ruinous, and out of repair. 

There was a direct Road from Dunmow to ZiA? 
tie Carifieldj but the Road which lead to HigJik 
Hooihings and which was the Road indicted, turned 
qf from the Road leading from Dunmow to Little 
Qanjield^ a quarter of a mile before you came to, 
lAtile Carifield } so that to follow the Road as laid 

in 
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|n the indictment, a perspn must in going to Littk 
Canfi^ldpzss by the Road leading to ffigh Booths 
i^SH ^^^ having gone to Little Canfield, return a 
quarter of a mile back again to get into the Road 
from Little Carifield to High Roothings^ as laid iu 
%he indictment. 

It was objected by Defendant's Counsel, That 
^his W2^s a fatal variance in the description of the 
Road indicted. That the indictment charged that 
the Road led from Great Dunmow to Little Ccinm 
fieldj and from thence to High Roothings by the 
Road indicted ; whereas, in fact, he must turn 
back a quarter of a nwle from Little Carifitld^ be- 
fore he could get into the Road indicted. 

Lord Ellenborough said. That the descriptioa 
pf the Road meant ar direct communication from 
Great Dunmow to High Roothings^ through Little 
Caf\fieldi and ^s it appeared that a person who 
Vent from Dunmow to Little Canfield must turn 
back a quarter of a rtiile from Little Canjield be- 
fore he got into the Road indicted, the variance 
was fatal, and the Defendants entitled to an acquittal. 
The Road indicted did not lead from Cavfield and 
Punmow, but from the middle of the Road which 
|ed from one to the other. 

The Defendants were acquitted. 

. Best, Serjt. and Poolty for the Prosecutors. 
The Common Serjeant and 'Espinas^e for the 
defendants. 
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MAIDSTONE SUMMER ASSIZES, 1810. 



Stears v. Smith, Clerk, 

brouKh?L^in»t This WHS an action of Trespass against the De* 
Peace,' and^no- fendant, who was a Justice of Peace for the County 

tice i^ivei 
Statute 2 



^"ullTalS^t'of Kent, for breaking and entering the Plaintiff's 
JJ^th'e'*Ai»raey^o^s> and Searching it without authority, and in» 

don^inn^i^ct ^^^ Plaintiff put in the notice pursuant to the 
it is in West. Statute 22 Geo. IL 

.minster, it is fe- 

^* The notice was Signed John Spencer Youngy 

Attorney for Plaintiff, New Inn^ London; that 
^ being the description of his place of residence, as 
required by the Statute. 

It was objected. That New Inn, where the At- 
torney lived, (it being ascertained to be J^ew Inn, 
near St. Clement%) was in Westminster^ and not 
in London i and that, therefore, there was amis- 
description of the Attomey*s residence. 

Lord Ellenbo ROUGH ruled the objection to be 
sufficient, and Plaintiff was nonsuited. 

Best J Serjt. and ^Espinasse for the Plaintiff. 
Garrow for the Defendant. 

INDEX. 
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Account. 

W^HERE parties, having cross 
demands, settle and balance ac- 

, counts, though part of the Plain- 
tiffs demand was for which no 
action could be supported, the 
settlement of the accounts shall 
bind the Defendant, so that he 
cannot set up the defence to an 
action for the balance. Daw^ 
son V, Remnant, P^g^ 24 

AgenU 

1, An affidavit of an agent can- 
not be used to prove a fact 
against the principal, where he 
cannot himself be called, but 
the principal has used an affi- 
davit of the agent in an appli* 

' cation to the oburt, in which 
a particular fact is stated, the 
affidavit of the agent may be 
used as evidence. Johnson v. 
Ward. 47 

2. An agreement entered into by 
cue of the committee on an 
election shall bind the candi- 
date. HoneywQod v. Sir W. 
Geary ^ 119 

AgreemtnU 

If a tenant holds under an agree- 
toent for a lease, which speci- 



fies the covenant to be inserted 
in the lease, with a right of 
entry for breach of them, an 
ejectment may be sustained on 
any breach, though no lease 
has ever been executed. T>oe . 
ex dem. OHersbaw and Alt. v. 
Breach, Page \Q6 

jinriuity. 

Where an annuity has been grant- 
ed for a sum paid as a consider- 
ation for it, that is, money had 
from the time of the grant, if 
the annuity is at any subsequent 
time set aside, and where the 
grantor became bankrupt after 
the grant, but subsequent to its 
being set aside, it is barred by 
his certificate. Walker v. Les^ 
carryi 98 

Apprentice* 

Where an apprentice is bound for 
five • years, and a bond given 
conditioned for his service, the 
binding being void under the 
Stat. 5 Eliz. -as not being for 
seven years, the bond is also 
void, Bumey v. Jennings i 8 

Attorney. 

1. If a Defendant, being sued, 
pays the Plaintiff, after the writ , 
IS sued outj the money without 
discharging 
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discharging the costs, the attor- 
ney may proceed in the cause 
notwithstanding. Toms v. 

PoweL P^g^ 40 

. A person to whom a party, 
supposing him lo be an attor- 
ney^ makes confidential com- 
munications respecting h is cause, 
is bound to give evidence of 
them, if called as a witness, at- 
torneys only being so privileged 
as to not being bound to dis- 
close the secrets of their clients. 
Fou7itain, administrator, v. 
Young. , 113 



S 



Baiiker^ 

If a hill is accepted, the person 
who takes the bill does it under 
all the terms of acceptance, and 
therefore if made payable at a 
banker's it must be demanded 
within banking hours, far^ 
ker V. Gordon^ 41 

Bankrupt. 

1, If a trader, against whom a 
• commission of bankruptcy has 

issued, has acquiesced in it so 
far as to goto the different cre- 
ditors to solicit them to vote for 
particular persons as assignees, 
he cannot afterwards question 
the commission in an action for 
money had and received against 
those persons^, whether he is an 
object of the bankrupt laws or 
not. litke V. How^ & Rogers. 
Page 20 

2. A debt of 100/. for goods isold 
on credit will not support a 
commission of bankrupt until 



the credit expires, if a bifl la 
given for them ; but if sold on 
the terms of giving a bill at 
two\months, and no bill is in 
fact given, a commission on 
such a debt cannot be supported* 
HoskhiSy assignee of Deigblon, 
a bankrupt, v. Duperoy. 55k 

3. If a person, against whom a 
commission of bankrupt issues^ 
acquiesces in it so far as to take 
a part in the sale of his own 
effects under the commissionji 
he shall not afterwards be al* 
lowed to question it, Clarke 
V, Clarke and Brown. 61 

4. Where an annuity has beea 
granted for a sum paid as a con- 
sideration for it, that is, money 
had and received from the time 
of the grant, if the annuity is at 
any subsequent time set aside, 
and where the grantor became 
a bankrupt after the grant, but 
subseouent to its being set aside* 
it is barred by his certificate. 

JVi^lker V. l^scarry 98 

5. An admission respecting his 
debt, made by the petitioning 
creditor, is admissible evidence 
in an action where the validity 
of the commission of bankrupt- 
cy comes in question. Youtig 
%x\^Barly v^ Smitb and Phillips. 

. 121 

Bastard. 

Where the father of a bastard 
child, against whom an order of 
filiation had been made, paid 
several sums on that account ta 
. the parish, aiul during all that 
time for which he paid the 
child had been in the Foundling 
Hospital^ and the parish put to. 
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tio fxpence, he may recover it 

back* Hodgson v. Williams, 

Pagi 29 

JBill in Equity. 

peppsitions taken under an old 
commission may be admitted 
without producing the commis- 
sion, as it may be presumed to 
be lost, aliUfj where under a 
recent one the bill and answer 
need not be produced. Bayhy 
and Alt. v. Wj/Ue. 85 

Bill of Exchange. 

1 When three persons undertake 
to accept bills for a particular 
concern, and the drawer draws 
bills on account of one of them 
only, and not for the particular 
concern, and he accepts in the 
name of the three, such bill 
cannot be recovered by a bona 
Jide holder who received it from 
the drawer against the other 
two. Williams v. Thomas Hurt' 
ter and others. 18 

S. If a bill is acceptedj, the person 
taking the bill does it under all 
the terms of acceptance, and 
therefore if made payable at a 
banker's, it must be demanded 
within banking hours. Parker 
V. Gordon. 41 

S. In an action by the indorsee of 
a bill of exchang-e^ where seve- 
ral indorsements have taken 
. place which are laid in the de- 
claration, though necessary to 
be proved in general,^yet if the 
defendant applies for time to 
the holder, and offers terms, it 
is an admission of the hoIder^s 



title, and a' waiver of proof of 

. all the indorsements, except the 

first. Bosanquet v. Anderson* 

Page 4^5 

4f. An indorsement on a bill of 

exchange in these words : " Pay 

the contents of the bill to A B, 

()eing part of the consideration 

in a certain deed of assignment, 

executed by the said A B to the 

indorser and others,*' is not a 

limited indorsement. Potts v. 

Reed. 57 

5. If Defendant to a debt, other- 
wise bound by the Statute of 
Liniitations, admits the debt, 
but claims to be discharged by 
a written instrument, but which 
being referred to, does not 

. amount to a legal discharge, he 
shall be boimd by the admis- 
sion, and the case thereby take.n 
out of the Statutes. Partington' 
V, Butcher. 66 

6. It is a good defence to an ac-* 
tion on a bill of exchange, that 
it is not produced or shewn to 
be lost or destroyed, though the 
party promised to pay it. 

Poivel y. Roach. 76 

7. In an action on a promissory 
note, the holder is not bound to 
take an indemnity if the note 
has been lost. Pearce v. Hut* 
cbinson. is6 

Bond. 

Where an apprentice is bound fof 
five years only, and a bond 
given conditioned for his ser- 
vices, the binding being void! 
under the Statute 5 EUiz. as not 
being for seven years, the bond 
is also void. Burney v» J^«-^ 
ings^ 8 

0rQkeri 
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Broker. 

The broker who made the distress 
is not an admissible witness for 
the Defendant unless released, 
Fieid V. Miichell. Page 73 



' Case (Action on). 

1. Ifa person employs a tradesman 
to do any work for him, and in 
the execution of it the trader, 
by his negligence, causes any 
injury to any one, the person 
employing him is liable For the 
injury arising from such neg- 
lect. Sly V. Edgley. 6 

2, If the daughter of a person per- 
forms all the duties of a servant, 
all domestic offices in her fa- 
ther's house, though she does 
not actually sleep in the houscj 
is seduced, the father may su|>- 
port an action per quod servitum 
am\sU> Mann v. Barrett. 32 

S, Case will not lie for taking an 
excessive distress, where one 

/ thing only could be taken, 
though greatly exceeding in 
value the amount of the dis- 
tress. ^ 

Express malice hot necessary to 
be proved to support the De- 
fendant. Field V. Mitchell. 71 

Contract C Illegal one). 

Wher« parties, Baving cross dc- 
xnandis, settle and balance their 
accounts, thfbugh part of the 
PlaintifPs demand was for which 
no action could be supported, 
tha setiement of the accounts 



shall bind the Defendant, so 
he cannot set up that dofence 
to an action for the balance. 
, Dawson y. Remnant. 'Page 24f 

Conviction. 

1. Where a person is convicted 
under Stat. Geo. 3. chap. 80, 
and a warrant issued to levy his 
goods, the magistrate may order 
him verbally to be kept in cus- 
tody until a return is made on 
the warrant. Still v. trails 
and Harris. 36 

2. The conviction of a person 
before a Justice of the Peace of 
obstructing officers, in which 
the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn by a 
witness at the trial, as to what 
he swore before the Justices. 

The King v. Howe. 12* 

Court-Martial. 

An action will not lie against a. 
Member of a Court martial for 
observing on the conduct of a 
Prosecutor as malicious and in- 
jurious to the service, and mak- 
ing that piart of the sentence 
acquitting the officer tried by 
such Court-martial. Jekyll v. 
Sir John Moori. , €3 



Creditor. 

In an action by an executor or,aa 
administrator for a debt due to 
the intestate, a creditor of the 
intestate is a good witness to 
prove it. Paull, administrator 
of Sutton Vr Srown. 34? 

Demurrage 
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Demurrage^ 

If a persop receives goods from 
on board ship, which are ship- 
ped to the shipper's order, or 
^is assignees, paying freight 
with a certain allowance for de- 
murrage, he makes hims^^If, by 
acceptance of goods?, liable to all 
the terms of the bill of lading, 
and o( course to demurrage. 
JDobtin Vs Tbomion, Page \6 



DepositionSm 

I. Depositions taken in an action 
on a policy of insurance of the 
Captain, who is also pan owner, 
where the loss is imputed to his 
^lisconduct, are not evidence. 
Taylor v. M^Fkar. 27 

^« Depositions taken under an old 
commission may be admitted 
without producing the commis- 
sion, as it may be presumed to 
be lost, aliter where under a 
recent one, the bill aud answer 

• need not be produced. Bqyley 
and Alt. y. Wylie. ^5 



. * Distress. 

Case wilt not lie for taking an 

excessive distress, where one 

thing may only be taken, though 

greatly exceeding in value the 

* amount of the distre|^s. 

£xpress malice is not necessary to 
be produced to support the De- 
fendant. Field y. Mitcbdl. 71 1 .= 



Ejectment. 

Agreement for a demise for a 
yeai;, the rent to be paid weekly, 
and to have a month's warning 
if no default was made in pay- 
ment of the rent, but which, 
agreemem the lessor afterwards 
refuses to execute, and the te- 
nant pays his rent weekly. He " 
is entitled to a month's notice 
to quit, though the agreement 
was not excepted, and although 
if a weekly tenant, a week's 
notice was good. Doe ex dem. 
Peacock v, Raffer, Page * 

If a tenant comes in the middle 
of a quarter,[and afterwards pays 
for the time to the beginning 
of a succeeding regular quarter, 
from which time he pays half 
yearly, his tenancy coiiimences 
from that regular quarter-day 
to which he paid up. Doe en 
dem. Holcomb v. Johnson. lo 
A notice given on the 25th of 
September to quit at the end of 
six calejidar months, is good to 
determine a holding, commenc- 
ing on the '25th of March. 

Howard v. IVemsley. 55 
, If a notice to quit is directed to 
the tenant by a wrong Christian 
name, aud he keeps it, it is a 
waiver of the misdirection, and 
the lessor may recover on it, if 
there was no other tenant of the 
name. Doe v. Spiller. 7Q 

. If a tenant h«lds under an 
agreement for lease, which spe* 
cifies the covenants, to be con* 
tained in the lease, with.aj:ight 
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bf entry, for a breach of them, 
an ejectment may be sustained 
on any breach, though no lease 
has ever been executed. Doe 
ex dem. Oldersbaw and Alt. v. 
Breach. f 106* 

6. If parishes are united for paro- 
chial purposes, if an ejecln^ent 
is brought it must be laid in 
the parish where it really is 
situated. Dae ex dem. Pinseni 
V. Lammiman. ^ Page 12S 

Election. 

An agreement entered into by 
one of the committee on an 
election shall bind the candi- 
date, Honeyivood v» Sir IF^ 
Geary,, , \\g 

Evidence. 

i. An unstamped agreement may 
be evidence of an holding. Doe 
ex dem» Peacock v. Raffan^ 4 

C Depositions taken in an action 
on a policy of insurance of the 
Captain, who is also part owner, 
where the loss is imputed to his 
tnisconduct are not evidence. 

Taylor v. M*Ficar. 27 

B. In an action by an indorsee of 
a bill of exchange, where seve- 
ral indorsements have taken 
place, Which are laid in the de- 
claration, thbbgh necessary to 
be proved in general ; yet if the 
X>efendant applies for time to 
the holder, and oflFers terms, it 
is an admission of the holder's 
title, and a waiver of proof of 
ki\ thie indorsement!^, except 
the first, ^osanquet y, Ander- 
^on^ 41 



i. An affidavit of ah agent cannot 
be used to prove a fact against 
his principal when he can hint*- 
self be called; but where the 
principal has used an affidavit 
of the agent in an application 
to the Court, in which a parti- 
cular fact is .stated, the affidavit 
of the agent may be used as 
evidence of that fact. Johnson 
V. Ward^ P^ge 4*7 

5. A parol evidence is admissible 
to shew the day on which a 
triz^l at Nisi Prius takes place. 
Thomas y^ Ansley and Smith.. 80 

6. If a person says, Til pay 'you 
money if A B says it is due, and 
A B being applied to, says it is 
dua, but is dead at, the time the 
action is brought, what he had 
said respecting the said debt is 
evidence. Daniel v,.PitL 74 

7* It is a good defence to an actiod 

oh a bill of exchange^ that it is 

not produced, or shewn to h6 

lost or destroyed, though the 

-party promised to pay it. 

Powelv* Roach and Alt. 76 

8. Depositions taken' under aa 
old commission may be admit- 
ted without producing the coma, 
mission, as it may be presumed 
to be lost, aliter, where under st 
recent one, the bill and answcif 
need not be produced. Bayley 
and Alt.v^ Hyiie. 85 

9. Where, by rule of Court, a wit* 
ness is about to go abroad, is 
permitted to be examined on 
interrogatories, they may b«i 
given in evidence, if the witness 
has sailed on the voyage, though 
he may have been put back into 
port from bad weathert Fonsick 
\pAsnt .92 

10^ A 
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10. In case against the Sheriff for 
taking insuflicientr pledges in 

'-.replevin, in proof/of the insuffi- 
ciency of the circumstances of 

..tbeo]^ it is evidence that they 
were in debt, had been applied 
to fbr payment, and promised 

- payment^ but did not pay. 

. Gwyllim ¥• Scboley and Jli. 
Page IQO. 

11. Though an iiistrudient comes 
out of the possession of the ad- 

/ ' verse party in consequence of 

» notice to produce itf if it has 

..been executed in the presence 

<^io£. a. svdiscribiixg witness,, he 

:^ -must be called to prove the exe- 

-> . eution of it. , Johnson v. Liw* 

ellini . 101 

«l^. A person in possession of any 

• paper, who is served wlUv k sub- 

poena^ duces liceu, is bound to 

produce it wfiether the paper 

belongs to him or not. Amey 

V.Long. . c c Page 116 

IS. An agreement entered into by 
\ one of the eom^iittee on an 
- election shall bind the candi- 
date. Honeywood v« Sir fFi 

- Geary. " 119 
14r. An admission respectirig his 

debt, made by the petitioning 
creditor, is adnfiissible evidence 
in an action in which the vali- 

r ditjr^of the commission of bank- 
ruptcy comes'in question. . 

V ^2^n^^nd Barley v. Smiih and 
Phillips. " 12fl 

'15. The conviction* of a person 
before a Justice of the Peace for 

-. obstructing officers, Tin which 

- the evidence given is set out, 
cannot be given in evidence* to 
contradict ^rhatis .f worn. to. by 



a witness at tlfe trial, as to what 
Reswore before the J.ust ices. 
The King v. Howe. 1 2^4 
16. A person to whom a party, 
supposing him to be an attor- 
ney, makes confidential com- 
munications respecting his cause, 
is bound to give evidence of 
them, if called as a witness, at- 
torneys only being so privileged 
as to not being bound to dis« 
close the secrets of their clients. 
Fountain^ administrator, v. 
Young. 112 

Executor. 

1. Where a policy of insurance 
has been effected on the life of 
a debtor, as a security to ih^ 
lender of nfioney, and the lerjder 
charges the premium to the 
account of the debtor, who pays 
them, if the principal is after- 
wards paid, the debtor, or his 
representative, is entitled to the 
policy. Holland V. Smith. \\ 

9, In an action by an executor or 
adoiinistrator for a debt dpe to 
the intestate, a creditor of ,tbe 
intestate is a good witness to 
prove it. PauUf administrator 
of Sutton^ V. Brown. S4 

S. If executors, who are by the 
testator's will to carry on his 
trade for the benefit of his fa- 
mily, suffer a person to carry on 
the trade in his own name, such 
persons may bring actions in 
his own na.me for goods sold by 
him, though aft/er wards account- 
able to the executors. fVilkes 
V. Lister. 75 

Father. 
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Fatfter. 

• If a danrhter of:a person performs 
. .all tlie. cKuies oF a servant, and 
aii tlvuncstic oiHccs in. her* fa- 
ther's house, though she does 
.not acuallv sleep in the hon.*e, 
! is seduced, the father may siip- 
- ■ pon an action, per quod serrji- 
. ytu,manikiL Mann v. Barni/, 
. ,. Page 32 

Freight. , 

1. If a person receives goods from' 

^bpard ship, >vl)icl^ are ahi|:pqd: 

.tpi'the s,hipp.cr'4 pfder, or- his; 

.. i;as.signccs, pa^^in^ fri^'ighv.with a 

^ -, c;ert.nn ^lknvan.ce.L)r de^murrage,| 

.. ;hc wv.l^^cs hiax$eliihy acceptance' 

, .-..of g^Jodb, liahle to all the terms, 

"' 6\' the .bill. of. lading, an^ of 

J .c()vn'Sf;.,to 'fk'iDurnige. 'poLbm 

, '.v. l'%fr/iton., .^ , . ,& 

j^. It g^^ods coiisigiicd from abroad' 

are delivered lo a person, .^Vho, 

^^ llV'^faqfis not. t^^' cousiirn-eej'Tfi 

**\ h'e''accepr.5 f\\6 goVjds", h^' is lia-i 

^•/'bfo' tor the 'iVei^ht. Stagat^ v.: 



"'.JVo/«. 



•:|j 



Uatne,, 



n .J 



wtr: 



i^VhVfe a pcvjsoi^ H %a>'n\4'cte'Gj»oHderj 
/'' .^tatirie '^'G^bi *8.>-<ihap'. 80,; 
i' m\d ft warrs?Arts!Hi<*0 te^'te^yithe' 

-^^Jg!^'t't>:^^t»^tt^a^^ t^t^J^ir'.hirtV verballyj 
'<v*Uj*^l' .kVpt ^n '^u'^ttkl^^ ^^nt^l a 
fcVrerurn is made on the WaJrant. 
Snil V. IValis and H^/rrw. 36 



A ^iiirtmtee' hf a .tlmd'pewon'on 
fh^. sale rtf goorff is^wtlhin the 
exceptioTi'of the ^amp acU^c- 

; 'Sju^ciing agFeoiirfbfc, dnd need 

- hot be"" stamped'. Warrington 

and Jilt.'yyearhtr mA IVnr^ 

ringi^n. • *• '"' * ' ^ •^S© 

The mere adl of tftrtldng^a babDce, 
• 'foV goodiP'^sdWr tif.' an.'aorwint 
between "two parties^ does^ hot 
emitit the* partyv-ib wliostDfa- 
' Tour th« tialalice' bq t6:riiKtirrest 
y- Uxn<)i t4m-t hiWe, .ahtoa the.oio- 
'iiev was then to be paid.* '• j 

.Vide Qmriin^a^t^ .$igM^* 

".' ^ ' Jndcmnififn' ^'' 

.'ift 'an 'ftctiftwofi -W t pr«mii«ory 
■•t>ote;'rtle^h«)feKi$*not bound to 
''»take an Wdwnnityvif the note 
f:i 5ias been lost. Pcargey):Mut' 



'/ fll, 



"Jit. 



Aadindiatm^infor:fiOt:ri}pajrio£ a 

roaAniusi-fJoficnibe'Jkdiwct f^ad. 

ii ThamQrc act' <fif striking &'J[>a- 

<3-fanoe, for'g«»csds'S€Jd,.of an ac* 

count betweua li^o parties^ does 

']iot.cntttkuheip«ny^ in whose 

favour 
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favour the balance iS| to interest 
, from that time, unless the mo- 
ney then was to be paid. Chalie 
V. Duke of York. 45 

2* Where, by a rule of Court, a 
witness about to go abroad is 
examined on interrogatories, 
they may be given in evidence 
if the witness had sailed on the 
voyaee, though he may have 
put back into port from bad 
weather. Fonsicly^ Agnd. 92 

Justice of the Peace^ 

1. Trespass against the Justice of 
the Peace for taking goods under 
his warrant, and tenders amends, 
if the notice of action only claims 
goods to the value of the same 
. leodered^ and it is admitted, the 
Defendant must have a verdict. 
StringiT v. Martyr^ Esq. 1S4 

9* If an action is brought against 
a Justice of th^ Peace, and no- 
tice given under Statute 23 Geo. 
II. and signed by the attorney 
for the rlaintiff, describing 
himself as of London, if in fact 
^t is in Westir^inster, it is fatal. 
StearSi y. Smithy Cl^rk. 138 



Landlord and Tenant. 

1. An agreement for a demise for a 
year, the rent to be paid weekly, 
and to have a month's wa^rning 
if no default was made in pay* 
ment of the rent, but which 
agreement the lessor afterwards 

. refuses to execute, and the te- 
nant pays his rent weekly. He 
is entitled to a month> notice 

LS 



to quit, though the agreement 
was not executed, and ahhopgh 
if a weekly tenant, a week's no* 
tice was good. Doe ex dem., 
Peacock v. Raffan^ Page 4 

8. If a tenant comes in the middle 
of aauarter,and afterwards payt r 
for tne time to the beginning of 
a succeeding regular quarter, 
from which, time he pays half 
yearly, his tenancy commences 
from that regular quarter day io 
which he paid up. Doe e» 
dentm Johnson v. Holcombe. 10 

3. A notice given on the 2^6th of 
September to quit at the end of 
six calendar months, is good to 

' determine a holding, commeifc* 
ing on the 25th of March« 
Howard v. Wemsley. 33 

4. If a notice to quit is directed to 
the tenant by a wrong Christiaa 
name, and he keeps it, it is a 
waiver of the misdescription,^ 
and the lessor may recover t)a 
it, if there was no other tenant 
of that name. Doev.SpiUer.fO 

5. If a tenant holds under aa 
agreement for a lease, whicli' 
specifies the covenants to be 
inserted in the lease, with a 
right of entry for a breach of 
them, an ejectment may be sus- 
tained OQ any breach, though 
no lease has ever been execut^. 
Doe €X dem» Oldershaw and 
AU. V. Breach^ 106 

LtbeW 

An action, will not lie for a libel 
against a Men;iber of a Court* 
martial, for cJ>servii)g on the. 
conduct of the Prosecutor as 
malicious and injurious to the 
service and making that part of 

the 
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the sentence acquitting the offi- 
cer tried by such Coun-martial. 
"Jtkyll V. Sir John Moore. 63 

LimitatiGfis. 

If Defendant to a debt, otherwise 
bound by the Statute of Limita* 
tiuns, admits the debt^ but 
claims to be discharged by a 
written instrument, but whi'^h 
beiiig refer*'cd to, does not 
amount to a legal discharge, 
be shall be bound by the ad- 
mission, and the case be there- 
b> taken out of the Statute. 
Tariingion v. Butcher. 66 

N 

Negligence. 

If a person employs a tradesman 
to do any work for him^ and in 
the execution of it the tradcs- 

: man, or his servants, by their 
negligence, cause an injury to 
aiw (ue, theperson employing 

- is liable to the injury arising 

. from such neglect. Sly v. 

• Edgeljf. 6 

Msi Prius. 

Parol evidence is inadmissible to 
shew the day on which a trial 
^vNisi Prius lakes place. 
Thomas v. AM^iy and Smilb. 80 

Notice to quit. 

1. Tf a notice to quit is directed to 
th'* tenant by a wrong Christian 
name, and he keeps it, it is a 
waiver of the misdescription, 



and the lessor may recover on 
it if there was no other tenant 
of that name. Doey. Spiller. 70 
2. A notice given on the 26th of. 
September to quit at the end of 
six calendar months, is good to 
determine a holding, commenc-- 
ing on the 25th of March. 

Hotvard v. IVemsley. 5S 



Parish. 

1. When the father of » bastard 
child, open whom an order of 
filiation bad been made^ paid 
several sums on that account to 
the parish, and during all that 
time for which he paid the child 
had been in the Foundling Hos- 
pital, and the parish pat to no 
expence^ he may recover it back. 

Hodgson V. WiUianu. S9 

2. If parishes arc united for paro- 
chial purposes, if an ejectment 
is brought it must be laid in 
the jpansh where it was really 
situated. Goodtitli ex dem- 
Pinstnt V. Lammiman. 1 SS 

Partner. 

Where three persons undertake to 
accept bills for a particular con- 
cern,, and he draws bills on ac- 

• count of one oPthert only, and 
not for the particular concern, 
and he accepts in the name of 
the three, such btlt cannot be 

. recovered by a bond fide holder, 
who received it from the drawer 
against the other two. JTiA 
Itams V, Thomas Hunter ^nd 
others. ^8 

PajtmitU 
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Paynient* 

If a Defendant, being sue<|, pays 
the Plaintiff, after the writ is 
sued out, the money without 
discharging the costs, the attor* 
tiey may proceed in the cause 
notwithstanding. Joms v. 

' Powell. 40 

Pleadings 

Whenever a general issue is plead- 
ed, though with a tender in the 
plea, or with different pleas. 
Defendant having given notic^ 
of set-off may give evidence ac- 
cordingly. Coulson V. Joius 50 

Policy of Insurance. 

1. An affidavit of an agent cannot 
be used to prove a fact against 
his principal, where be himself 
cari be called; but where the 
principal has usecl the affidavit 
of an agent for the purpose of 
an application to the Court, in 
which a particular fact is stated, 
the affidavit of the agent may 
be used as evidence of that fact« 
Johnson v, IVard. 47 

£• It is sufficient in effecting a 
policy of insurance for the as- 
sured to communicate to. the 
imderwriter the then state of 
the ship, nor is the withholding 
from him letters containing an 
account of former misfortunes, 
-which may have happened to 
the ship pr crew, such a con- 
cealment of circumstances as 
shall avoid the policy, Freeh 
landv. Glover^ 14 

f • Depositions taken in an action 



on a policy of insurance of the 
captain, who is part owner, 
whefe the loss is imputed i6 bis 
neglect, are not evidence. 

Taylor y.M' Vicar. 27 

4* Where a policy of .insurance 
has been effected on the lifr of 
a debtor, as a security to the 
lender of money, and the lender 
^barges the premium to the ac-. 
counrt)f the debtor, who pays 
them, if the principal is after- 
wards paid, tne debtor.^ or his 
representative, is entitled to the 
policy. Hollands. Sm'fth. ii 

5. Under a' policy on a ship for a 
given time^ while securely moor- 
ed in a certain harbour, she is 
warranted in changing h^r moor- 
ing within the same harbour. 
--— ■ v, JVestmtjre. 109 

Poundage. 
See Sheriff. 

Replevin. 

1. In replevin, wbere a tender ia 
pleaded) and a subsequent de- 
mand and refiisal replied^ the 
demand must be made by, and 
the refusal be to the Defendant, . 
if so made by one sent or autho- 
rised by him, the evidence does 
no^ support the issue. Pimm 
v. Grevilt. 92 

2. In case against the Sheriff for 
taking insufficient pledges in 
replevin, in proof of the insuffi- 
ciency of the circumstances of 
them, it is evidence that they 
were in debt, they being applied 

L3 to 



INDEX. 



to for payment^ had promtsed 
payment, bu* '*•'' "'"* •*«■• 
Gwyllim v. 



lo lor paymrni^ naa pre 
payment, out did not pay. 
n — ./;;- „ Scboley and Ah 



Page 100 



Road. 



An indictment for not repairing a 
road must describe a direct road. 
Rex V. Great Cat^eld. 136 



S 



Sailor. 

1, Where a seaman has been im- 
pressed, and so would be entitled 
to wa8;es fctr ihc time he had 
served ^under Stat 2 Geo, 2. that 
claim must, howiever, depend on 
•the completion of the voyage, 
for .if the vessel is lost, as the 
rest of the crew thereby forfeit 
their claim to wages, the im- 

E rested seaman equally forfeits 
is claim for wages to the time^ 
of his being impressed, DufA'^'^ 
ley V. Bui wer aud Lloyd 86 

2, A promise made by the master 
of a vessel of an advance of 
wages to a sailoffor extra work 

' during the voyage is void. 

Still V, Meyrick. 1S8 

Seduction. 

. If a daughter of Ji person performs 
all the duties of a servant, and 
^H domestic offices in her fa- 
therms house, though she does 
. not actually sleep in the house, 
the father may support an ac- 
tion per duud servitum amisit^ 
Manny, iarrett. 32 



Set-off: 



!• Where parties, having crosa 
demands, settle and oalance 
their accounts, though part of 
the Plaintiff's demand was for 
that which no action could be 
supported, the settlement of the 
accounts shall bind the Defen« 
dant, so that he cannot set up 
that defence to an action for the 
balance. Dawson v. Eemnant. 
Page 24 

2. Wherever a general issue is 
pleaded, though with a tender 
m the plea, or with different 
pleas, Defendant having given 
notice of set-off, may give evi- 
dence accordingly. Coulson v. 
Janes. 50 

Sheriff. 

1. In case against the Sheriff for 
taking insufficient pledges in re- 
plevin, in proof of the inauffi- 
ciency of thecircumstances; it is 
evidence that they were in debt, 
hadbeen applied to for payment, 
had promised payment, but did 
not pay. Gwyllim v. Scboley 
and Mh 100 

2. The Sheriff is entitled to hit 
poundage on an execution le« 
vied, though that execution is 
afterwards set aside for irregu- 
larity. Bullen V. Ansley and 
Smiibf Sheriflfs of London, i 1 1 

Ship. 

If goods consigned from abroad 
are delivered to a person, who 
in fact is not the consignee,. if 

he 
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he accepts the goods, he is lia- 
ble for the freight. Secgart v. 
Scott, 22 

Vide Sailor. 

Street. 
See Negligenci. 

Stamp. 

A guarantee by a third person on 
9ie sale of goods is within the 
exception o\ the stamp act, and 
need not be stamped. fFar^ 
rington and Alt. v. Furber and 
Harrington. 89 

Subpoena duels liceu Officie* 

A person in possession of any pa- 
per^ who is served with a sub- 
poena, duces liceUi is bound to 
produce it, whether the paper 
belongs to him or not. jimcy 
V.Long. 116 



Tender. 

What is a legal tender. Holland 
V. Pbiinps. \ 46 

Tithes. 

.1, Whenever a general issue is 
pleaded, thougn with a tender 
m the pWj or with different 
pleas, Defendant having given 
notice of .set-off, may give evi- 
dence accordingly. Coulson ▼. 
Jones, 50 

.S. Where there is a private road 



through a farm, a parson may 
use it for carrying away his 
tithes, though there is another 
public road equally convenient* 
Cobb^ Clerk, v. Selfy. 103 

3. Trespass agafnst a Justice of 
the Peace for taking goods 
under warrant, and tenders 
amends, if the notice of actioa 
only claims goods ■ to the value 
of the sum tendered, and it is 

' admitted, the Defendant must 
have a verdict. Stringer Vm 
Martjr,E&({. 134 

Trade. 

1. A person carrying on trade as a 
trustee only, for children only, 
is not liable to the penalty of 
the Statute for carrying on a 
trade without serving an ap- 
prenticeship. Meazcany, Pear'. 
sail. 1 

2. The trade of a coachmaker it 
not within the Stat. 5 Eliz. i 

Pride v. Stubbs. 131 

Trustee. 

A person carrying on a trade as a 
trustee for children only, is not 
liable to the penalty of the Sta* 
tute for carrying a trade with- 
out serving an apprenticeship. 
Meaxcan v. Pearsall. 1 



Usage. 

If a bill Is accepted, the person 

taking the bill does it undel* all 

the terms* of acceptance, and 

therefore 
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therefore if made payable at a 
banker's, it must oe demanded 
within banking hours. Parker 
V. G^dofu 41 



Vestrii. 

Where an action is defended by 
an order of Vestry, and the ex- 
pences ordered to be defrayed 

' out of the poors' rates, which 
cannot legally be done ; a pa- 
rishioner, who only meant to 
submit to. pay the rate, and not 
otherwise to contribute, is a 

•' good witness. Yates y. Lance. 

132 



Wages. 

1. Where a seaman has been tm- 
- pressed, and so would be enti- 
tled to wages for the time he 
had served under Stat. 2 €reo. 2. 
that claim must, however, de- 
pend on the completion of the 
, voyage, for if the vessel is lost, 
as the rest of the crew thereby 
forfeit their claim to wages, the 
impressed seaman equally for- 
feits his claim for wages up to 
the lime of his being impressed.. 
Dunhley v, Bulwer and Lloyd. 

86 

S. A promise made by the master 

of a vessel of an advance of 

wages to a sailor tor extra work 

durmg the voyage is void. 

Stilk s.^Ieyrkk. 129 



U WKere a person is convicted 
under Stat • Geo. 8 • chap« 8O9 
and a warrant issued to levy the 
penalty on his goods, the ma- 
gistrate may order him verbally 
to be kept in custody, until a 
return is made on the warrant* 
Still y.H^alU tad Harrii. S6 

Way. 

Where there is a private road 
through a farm, the parson may 
use it for carrying away his 
tithes, though there is another 
public road equally convenient. 
Cobl, Clerk, V. Selby. lOS 

Witness. 

1 . In an action by ati executor or 
administrator for a debt due to 
the intestate, a creditor of the 
intestate is a ^ood witness to 
prove it. PaiUl^ administrator 
of Suttottf V. Brown. 84 

2, The broker who makes the dis- 
tress is not an admissible w1t«< 
ness for the Defendant, unless 
released. Field y. Mitchell. 74 

.3. Where, by rule of Court, a 
witness about to go abroad, is 
permitted to be examined on 
interrogatories, they may be 
given in evidence if the witness 
has saiird on the voyage, though 
he may have put back into port 
from bad weather. Fonsick v« 
f^gnd. 92 

4. The conviction of a person be- 
fore a Justice of the Peace for 
obstructing officers, in which 

the 
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the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn to by 
a witness at the trial as to what 
he swore before the Justices. 
The King v. Howe. 124 
5. If an instrument comes out of 
the possession of the adverse 
jparty in consequence of a no- 
tice to ptoduce it^ if it has been 
executed in the presence of a 
subscribing witness^ he must 



be called to prove the execution 
of it. Johnson wLewellin^ 101 
. Where an action is defended 
by an order of Vestry, and the 
expences ordered to be defrayed 
out of the poors' rates, which 
cannot legally be done ; a pa- 
rishioner, who only meant to 
submit to pay the 'rale, and not 
otherwise to contribute, is a 
good witness. Yates v. Lance. 

132 
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